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THE BUSINESS OF THE SUPREME COURT 
AT OCTOBER TERM, 1929 


‘ite Jurisdictional Act of 1925 * has now been in effect during 
five full terms of the Supreme Court. For part of the time, 
the Court was still disposing of litigation that arose under the 
old dispensation, and so the business of the Court for this five- 
year period has not been wholly determined by the new Act. 


Nevertheless, the Court’s work has been governed by the 1925 
Act for a period sufficiently long to give a fair indication of the 
effects of the new Act upon the nature and volume of the Court’s 
business and the modes of its disposition. Until a system of offi- 
cial statistics is established, any analysis of the work of the Court 
must rely upon the data drawn from the United States Reports, 
the briefs and records of its cases, and the Journal of the Supreme 
Court. Moreover, jurisdictional legislation like other laws gains 
meaning through administration, and the latter in considerable 
measure depends upon personalities. Such influences illumine 
Statistics, especially when the particular legislation, the Act of 
February 13, 1925, widened the area of administrative discretion 
and enlarged the part inevitably played by individuals. The dis- 
tinctive rdle of a Chief Justice lies in this field of judicial adminis- 
tration. Chief Justice Taft was largely responsible for the basis of 
the Court’s present jurisdiction, and for four full terms led the 
Court in its application. Certain procedural traditions were thus 
established, but there is always ample scope for the guiding atti- 





1 43 Stat. 936 (1925), 28 U.S. C. §§ 344-50 (1926). 
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tudes of a new Chief Justice. It would be more than surprising if 
so decisive a personality as Charles Evans Hughes were not to 
reflect himself in the workings of the Court, affecting the choice 
of controversies for review and the ways of disposing of them. 
Traces of the influence of the new Chief Justice upon the Court’s 
business are already discernible. In time it will doubtless become 
clearer. 


I 


At the last term the Court disposed of every case that was ripe 
for decision. For the first time in many years no case that had 
been submitted was allowed to go over.’ In eleven instances cases 
were restored to the docket for re-argument.* But in a period of 
shifting personnel, as was true last term,* re-arguments in closely 
contested issues of public importance are to be expected. Prompt 
rendering of decisions is one of the great desiderata in the adminis- 
tration of the law. Dispatch in judicial administration is tested, 
however, not merely by the quick disposition of cases submitted. 





2 “ All cases submitted, and all business before the Court, at this term, having 
been disposed of, It is now here ordered by this Court that all cases on the docket 
be, and they are hereby, continued to the next term.” (1929) Sup. Cr. J. 311. 

8 Five of these were argued during the 1928 term, the remainder during the 
last term. 

4 On Feb. 3, 1930, Chief Justice Taft resigned from the Court. Mr. Justice 
Holmes, as Senior Associate, presided in Court and at Conferences from Jan. 6, 
1930, to Feb. 24, 1930. On Feb. 3, the President sent to the Senate the nomination 
of Charles Evans Hughes as Chief Justice, who was confirmed on Feb. 13, by a 
vote of 52 to 26. He took his seat on Feb. 24, 1930. Mr. Taft died on March 
8, 1930. Earlier on the same day, Mr. Justice Sanford died. To succeed him the 
President on March 21, 1930, sent to the Senate the nomination of John J. Parker 
of North Carolina, a member of the Circuit Court of Appeals for the Fourth Cir- 
cuit. After protracted debate, the Senate on May 7, 1930, by a vote of 41 to 39 
rejected the nomination of Judge Parker. On May 9, 1930, the President nominated 
Owen J. Roberts of Pennsylvania, whom the Senate on May 20, 1930, unanimously 
confirmed. rg 

The moving coincidence of the death on the same day of Mr. Taft and Mr. 
Justice Sanford was formally communicated the following Monday in open court 
by Mr. Justice Holmes: “On Saturday, just as we were expecting him at a con- 
ference of the Justices, we were informed that our brother, Mr. Justice Sanford, 
had become unconscious pending a slight operation. Five minutes later we re- 
ceived word that he was dead. Thus suddenly the light of a faithful worker who 
was born also to charm went out. Afterwards came the news that the late Chief 
Justice had found relief from his hopeless illness in death. Such events must be 
accepted in silent awe.” (1929) Sup. Cr. J. 198. 
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TABLE I 
DISPOSITION OF CASES ON APPELLATE DOCKET 


Cases Disposed of by Full Opinion 





1925 1926 1927 1928 

Affirmed 159 108 78 66 
Reversed 95 62 
Dismissed * 7 4 
Certificate 7 5 

" Transferred 3 fe) 
Miscellaneous t 3 4 


Total 223 


Cases Disposed of Per Curiam t 


Affirmed 2c 36 28 
Reversed 3 10 





Dismissed 55 74 73 
Certificate ° I I 
Transferred 3 3 ° 
Miscellaneous fe) ° I 
Total 81 125 113 


Total Dispositions With Consideration 





Affirmed 179 144 106 es 
Reversed 81 106 122 74 71 
Dismissed 68 81 81 76 56 
Certificate 9 8 7 5 9 
Transferred 3 6 ° fe) fe) 
Miscellaneous 4 3 II 5 I 
Total 344 348 327 238 219 


* Including petitions for certiorari dismissed by full opinion. 

+ Including partial affirmances, decisions on petitions for certiorari, on motions, 
etc. ; 

§ Excluding two cases originally remanded to the Court of Claims, in which 
the judgments were later revoked and the cases restored to the docket for recon- 
sideration (Nos. 571 and 576, Sup. Ct. J. June 3, 1920). | 

t Excluding petitions for certiorari disposed of per curiam. 
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What matters is the time consumed by the whole process of ad- 
judication. A few American courts dispose of all cases on their 
dockets during a particular year. The realization of such an ideal 
by the Supreme Court is precluded by the volume and nature of its 
business. But even judged by the ideal, the Supreme Court is 
gaining more and more upon its docket. For decades, until the 
1927 term, no case except one specially advanced was reached 
for argument in the same term at which it was docketed. During 
a large part of the 1929 term, the Court heard arguments on the 
regular call of cases originally docketed during that term. 

The Court’s achievement in thus keeping abreast of its docket — 
was made possible by the Act of 1925 and the new Rules of Court. 
The Court’s time and energy have been husbanded by decreasing 
the scope of its obligatory jurisdiction and by eliminating unsub- 
stantial appeals without argument. Although the Court now is 
saved the waste to which it used to be subjected by hearing cases 
that ought never to have come before it for argument, it has less 
time available for argument. The saving in time is increasingly 
absorbed by the growing volume of certioraris. While, as we have 
already noted,° prior to 1926 the Court heard arguments for a 
major period of the term, since 1926 the balance has shifted. Last 
term emphasizes this tendency. The Court was in session 34 
weeks, and of these only 13 were devoted to the hearing of cases in 
open court. Thus, while during the five-year period 1920-1925 
more weeks were devoted to argument than to work in recess, for 
the 1926 and 1927 terms there was one more week of recess than 
of argument, for the 1928 term the recess work absorbed six more 
weeks than argument, and last term, although the judicial year 
was shorter by a week, the Court was occupied by recess work for 
eight weeks more than it could give to work in open session. 
Plainly, fewer cases can be heard or cases must be heard more 
briefly. The volume of cases is certainly on the decline, and one 
notes a tendency to cut arguments short.® 





5 Frankfurter and Landis, The Business of the Supreme Court at October Term, 
1928 (1929) 43 Harv. L. Rev. 33, 36. 

® Argument was cut short in 23 cases. Of these, 18 cases reached the Court by 
appeal, and 5 on writ of certiorari. Ten of the 23 cases called forth opinions, 13 
being dealt with per curiam. The cases are: Herbring v. Lee, 280 U. S. 111 (1929) ; 
Silver v. Silver, 280 U, S$, 117 (1929); Ford & Son v, Little Falls Fibre Co., 280 
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Certioraris are the key to this situation. The 1928 term initi- 
ated a policy, followed last year,’ to set aside the first two weeks 
of the term in order to enable the Court to dispose of the certioraris 
accumulated during the summer. Certioraris continue to increase 
in number, as Table V shows, and no reason appears for expecting 
their decrease. The Court will, therefore, be compelled to choose 
increasingly between deciding cases and deciding what cases 
should come before the Court. Judged merely by the general 
growth in the country’s judicial business, reduction in the num- 
ber of cases to be argued before the Supreme Court does not seem 
a reasonable expectation. Also, while doubtless time could be 
saved through greater expertness in argument, the present Rules 
and the Court’s restrictions upon wasteful rhetoric already save 
as much time as can be hoped for in that quarter. Full oral ex- 
ploration of the issues that come before the Supreme Court is 
essential to the wise exercise of its powers. Therefore, if the 
Court is to continue to dispose each term of “all cases sub- 
mitted,” * it may well be that in future terms the number of cases 
submitted will be fewer. While there will continue to be dis- 
patch in decision, there may begin to grow up new arrears 
of cases not yet reached for argument, unless the Supreme 
Court exceeds its present rigor in its denials of petitions for 
certiorari. 





U. S. 369 (1930); Sutter v. Midland Valley R. R., 280 U. S. 521 (1929) (dis- 
missing the writ of certiorari “as improvidently granted, in that it now appears 
that the petition for certiorari did not adequately and fairly disclose the questions 
involved and the grounds upon which the state court rested its decision ”) ; Troche 
v. California, 280 U. S. 524 (1929); Blind v. Brockman, 280 U. S. 525 (1929); 
Iowa Motor Vehicle Ass’n v. Board of R. R. Comm’rs, 280 U. S. 529 (1930) 
(two cases); Texas & Pac. R. R. v. Guidry, 280 U. S. 531 (1930); Texas ex rel. 
Isensee v. Sims, 280 U. S. 533 (1930); Ohio ex rel. Bryant v. Akron Metropolitan 
Park Dist., 281 U. S. 74 (1930) (two cases); Railroad Comm. v. Maxcy, 281 
U. S. 82 (1930); Staten Island Ry. v. Phoenix Indemnity Co., 281 U. S. 98 
(1930); Cochran v. Louisiana Board of Education, 281 U. S. 370 (1930); 
Board of Comm’rs v. Great No. Ry., 281 U. S. 412 (1930); Federal Radio Comm. 
v. General Elec. Co., 281 U. S. 464 (1930); Pittsburgh & W. Va. Ry. v. United 
States, 281 U. S. 479 (1930); Johnson v. State Highway Comm., 281 U. S. 691 
(1930) ; Crawford v. Superior Court, 281 U. S. 692 (1930); Quapaw Land Co. v. 
Bolinger, 281 U. S. 693 (1930) ; Exchange Drug Co. v. Long, 281 U.S. 693 (1930) ; 
Slemp v. Tulsa, 281 U. S. 703 (1930). 

7 (1929) Sup. Cr. J. 1. 

8 See note 2, supra. 
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TABLE II 
CouRTS FROM WHICH CASES CAME 


1925 1926 1927 1928 1929 
District CouRTS 78 98 25 39 29 


Affirmed 48 47 16 16 13 
Reversed 18 28 16 
Dismissed 9 17 4 


Transferred 3 6 
Miscellaneous _ ° ) 


Circuit Courts oF APPEALS 83 
Affirmed 41 
Reversed 25 
Dismissed 7 
Certificate 
Miscellaneous 


HicHeEst STATE CourRTS 
Affirmed 
Reversed 
Dismissed 
Miscellaneous 


Court or APPEALS, DISTRICT 
oF COLUMBIA 28 
Affirmed 26 
Reversed I 
Dismissed I 
Certificate 
Miscellaneous 
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TABLE II (continued) 


1925 1926 1927 1928 1929 


Court oF CLAIMS 53 27 14 14 11 


Affirmed 37 21 9 
Reversed 13 - 6 3 
Dismissed 3 fe) I 
Certificate fe) 


Court or Customs APpPrEALs 9 


Affirmed ° 
Reversed ° 


PHILIPPINE SUPREME CourT 2 
Affirmed fe) 
Reversed 
Miscellaneous 


2 
° 
Total 344 


TABLE III 
EXTENT OF DISCRETIONARY REVIEW 
1925 1926 1927 1928 1929 


Obligatory Jurisdiction 282 260 166 149 110 
Discretionary Jurisdiction 62 88 161 89 109 
Total 344 348 327 238 219 


Obligatory Jurisdiction 81.5% 50.8% 62.6% 50.2% 


Discretionary Jurisdic- 
tion 18.5% 492% 374% 49.8% 
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Last term reveals a continuing shrinkage, as indicated by 
Table I, in the volume of considered cases. The business of the 
Court during the 1928 term was for the first time almost entirely 
referable to the distribution of jurisdiction as defined by the 
' Act of 1925. The result was a drop of about a hundred cases 
in the total dispositions with consideration, compared with the 
norm of the preceding decade. The total of 238 cases for 1928 
was last term still further reduced to 219. 

But in another respect, a tendency which had grown apace in 
the last few terms was arrested at the last term; namely, adjudi- 
cations without opinions. In the 1927 term there were 113 per 
curiams out of 327 total dispositions, in 1928, 97 out of 238, 
whereas last year shows only 63 out of 219, or, in terms of their 
respective percentages, thirty-six, forty-one, twenty-seven. It is 
still too early to know whether the change in the ratio of per 
curiams to total dispositions last term is significant of a conscious 
desire on the part of the Court to support its decisions with 
reasons whenever a case is properly before it. The statistics for 
several preceding terms clearly justify the inference that the 
pressure of business crowds out opinion writing. The next few 
terms ought to be illuminating on the function of the per curiam 
in the work of the Court. 

Per curiam is appropriately used, presumably, only if the record 
(1) fails to raise a federal question, (2) lacks in some technical 
prerequisite, like finality of judgment below, (3) discloses an issue 
palpably frivolous or one lacking in substantiality because con- 
trolled on the merits by settled doctrine. When a case is dismissed 
for lack of a substantial federal question, presumably the unsub- 
stantiality is created by former authorities disregarded by the ap- 
pellant. But in current practice, the authorities cited by the 
Court in its memoranda seldom control the merits of the con- 
troversy. They are merely references to other cases enforcing the 
jurisdictional postulate that the absence of a substantial federal 
question in itself precludes jurisdiction.° Such citations are at 





® Under Chief Justice Taft, the stock authorities cited in cases “ dismissed for 
want of a substantial federal question ” were Shulthis v. McDougal, 225 U. S. 561 
(1912), Hull v. Burr, 234 U.S. 712 (1914), and Norton v. Whiteside, 239 U. S. 
144 (1915). Under the new régime these formal authorities have been superseded 
by Wabash R. R. v. Flannigan, 192 U. S. 29 (1904); Erie R. R. v. Solomon, 237 
U. S. 427 (1915); Zucht v. King, 260 U. S. 174 (1922); Sugarman v. United 
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TABLE IV 


MopeE oF ARRIVAL 


1925 1926 1927 


District Courts 


Appeal 56 74 19 
Error 22 23 I 


Circuit Courts oF APPEALS 
Appeal 
Error 
Certiorari 
Certificate 


HicHEST STATE Courts 
Appeal ° 
Error 75 
Certiorari 25 


Court oF APPEALS, DISTRICT 
oF COLUMBIA 
Appeal 26 
Error I 
Certiorari 
Certificate 


Court oF CLAIMS 
Appeal 
Certiorari 
Certificate 


Court or Customs APPEALS 
Certiorari O 


PHILIPPINE SUPREME COURT 
Certiorari 


Total 


1928 


39 
° 
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once needless and confusing. Per curiams, like other decisions, 
serve a double purpose: as an adjudication between the parties and 
as a pronouncement of law. They are guides to the bar, to the 
lower courts, to the Supreme Court itself..° If a per curiam an- 


States, 249 U. S. 182 (1919) ; King & Co. v. Horton, 276 U. S. 600 (1928); Bank 
of Indianola v. Miller, 276 U. S. 605 (1928) ; Roe v. Kansas, 278 U. S. 191 (1929). 
The futility of calling the roll of these authorities when a case is “ dismissed for 
want of a substantial federal question ” is well illustrated by two cases decided 
last term. Yamhill Elec. Co. v. McMinnville, 280 U. S. 531 (1929), and Holmes 
v. City of Fayetteville, 281 U. S. 700 (1930), both involved the question of whether 
a municipality may constitutionally sell utility services beyond its corporate limits. 
Both were “ dismissed for want of a substantial federal question.” In the per 
curiam opinion dismissing the former, the three cases regularly cited in the adminis- 
tration of the late Chief Justice were given as controlling authorities. In the per 
curiam opinion dismissing the latter case, decided under Chief Justice Hughes, 
after a reference to the earlier case, the seven cases regularly cited more recently 
were enumerated. None of these ten authorities demonstrates why the constitu- 
tional issue presented by the two cases in question was so unsubstantial as to deny 
the basis of jurisdiction. Equally relevant as any of the three authorities formerly 
cited in these per curiam opinions or any of the seven authorities now customarily 
cited, would be any one of the thousand cases which the Supreme Court has “ dis- 
missed for want of a substantial federal question.” 

10 Per curiam decisions are frequently cited by the Court as controlling prece- 
dents. See, e.g., Gillespie v. Oklahoma, 257 U. S. 501, 504 (1922), explaining the 
effect of the per curiam decisions in Howard v. Gipsy Oil Co., 247 U.S. 503 (1918), 
and Large Oil Co. v. Howard, 248 U.S. 549 (1918); New York v. Latrobe, 279 
U. S. 421, 426 (1929), explaining the per curiam decisions in Margay Oil Corp. v. 
Applegate, 273 U. S. 666 (1927), and Gilliland Oil Co. v. Arkansas, 274 U. S. 717 
(1927); Cline v. Frink Dairy Co., 274 U. S. 445, 464 (1927), @xplaining the per 
curiam decision in Miller v. Oregon, 273 U. S. 657 (1927); King Mfg. Co. v. Au- 
gusta, 277 U. S. 100, 134 (1928), commenting on the effect of the per curiam de- 
cisions in Beery v. Houghton, 273 U. S. 671 (1927), Angelo v. Winston-Salem, 274 
U. S. 725 (1927), Bloecher & Schaaf v. Baltimore, 275 U.S. 490 (1927), Kresge Co. 
v. Dayton, 275 U.S. 505 (1927); Stone, J., dissenting, in Baizley Iron Works v. 
Span, 281 U. S. 222, 232 (1930), relying on the per curiam decision of Rosengrant 
v. Havard, 273 U. S. 664 (1927). Sometimes neither the per curiam decision nor 
its further use by the Court discloses the character of the issues decided. Bacon 
Service Corp. v. Huss, 275 U. S. 507 (1927), citing the per curiam decision in 
Schmolke v. O’Brien, 273 U. S. 646 (1926); National Contracting Co. v. United 
States, 270 U. S. 628 (1926), citing the per curiam opinion in Louisville Bedding Co. 
v. United States, 269 U. S. 533 (1925); Fisher v. Crider, 273 U. S. 655 (1927), 
citing Tiger v. Fewell, 271 U. S. 649 (1926); Holmes v. Fayetteville, 281 
U. S. 700 (1930), citing the per curiam decision in Yamhill Elec. Co. v. McMinn- 
ville, 280 U. S. 531 (1929). The two cases of King & Co. v. Horton, 276 U. S. 
6oo (1928), and Bank of Indianola v. Miller, 276 U. S. 605 (1928), commonly 
cited as authorities to demonstrate the unsubstantiality of the federal question in 
per curiam dismissals, supra note 9, were themselves per curiam decisions. For 
other examples of the citation of per curiam decisions, see Donham v. West-Nelson 
Mfg. Co., 273 U. S. 657 (1927), citing Murphy v. Sardell, 269 U. S. 530 (1925), 











rn © = fm As =m wc 
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nounces that a doctrine is no longer assailable, the public, the pro- 
fession, and the bench ought to be advised what the doctrine is. 
More than half of the per curiams last term were employed in 
dismissing appeals for lack of jurisdiction on the basis of the 
statement under Rule 12.** This new device is destined to play an 
increasing role in the Court’s appellate procedure. There were 
107 new appeals docketed last term. Of the preliminary state- 
ments to justify jurisdiction in these cases, as required by Rule 12, 
the Court found probable jurisdiction in 51, postponed the juris- 
dictional question until consideration on the merits in 20, and dis- 
missed the appeals for lack of jurisdiction on the face of the state- 
ments in 36 cases. Of the 51 cases in which probable jurisdiction 
was found, subsequent argument disclosed want of jurisdiction in 
only seven. Seven others,” in which doubt as to jurisdiction upon 
the preliminary statement had required postponement, were like- 
wise dismissed after argument. Rule 12 is thus an effective in- 
strument for eliminating without argument controversies outside 
of the Court’s purview. Litigation will be contracted with a 
minimum of waste, and gradually, one hopes, the bar will be 
educated not to bring appeals where lack of jurisdiction is clear.** 








Westinghouse Elec. & Mfg. Co. v. De Forest Radio Tel. & Tel. Co., 278 U. S. 562 
(1928), citing Victor Talking Co. v. Brunswick-Balke-Collender Co., 273 U. S. 670 
(1927); Ex parte Buder, 271 U. S. 461 (1926), citing Ex parte Brown, 271 U. S. 
645 (1926); Swift & Co. v. United States, 276 U. S. 311 (1928), citing Rossi v. 
United States, 273 U. S. 636 (1926); United States v. Los Angeles & Salt Lake 
R. R., 273 U. S. 299 (1927), citing New York, Ontario & Western Ry. v. United 
States, 273 U. S. 652 (1927); United Railways v. West, 280 U. S. 234 (1930), citing 
Fort Smith v. Southwestern Bell Tel. Co., 270 U. S. 627 (1926); Lucas v. Reed, 
281 U. S. 699 (1930), citing Lucas v. Howard, 280 U. S. 526 (1929). 

11 275 U. S. 603-04 (1928). 

12 In four of these cases, after the opening statement of counsel for the ap- 
pellant, the Court declined to hear further argument. 

18 The Chief Justice took recent occasion to animadvert on the tendency of 
the bar to press unsubstantial constitutional issues: “ Contentions under this clause 
[the due process clause of the Fourteenth Amendment] keep our courts busy, most 
of the time without much reason for its invocation. It appears, for example, that 
in the last ten terms of the Supreme Court, in the years 1920 to 1929 inclusive, 
this clause of the Fourteenth Amendment was invoked in about 700 cases, and in 
about 85 percentum of these the contention failed. While an enumeration of this 
sort ‘throws little light upon the process of interpretation, it serves to indicate that 
many members of the Bar have sought a far broader application of the due process 
and equal protection provisions of the Constitution than that sanctioned by the 
Supreme Court.” Address before the American Bar Association, (1930) 16 
A. B. A. J. 629. 
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Moreover, Rule 12 is used by the Court, as we have seen, to 
cover matters not merely of jurisdiction in the conventional sense, 
that is, the appellate authority of the Court. It involves as well 
the merits of the case, to the extent of the “substantiality” of 
questions raised.* In their preliminary statement counsel must 
satisfy not merely the technical requirements for appellate re- 
view. They must also persuade the Court that the record pre- 
sents an issue that is not frivolous and is not settled by prior 
decisions. 

Judging from the briefs in cases disposed of during the last 
term, the bar seems insufficiently aware that Rule 12 is thus 
utilized in dismissing appeals because the issues raised by the rec- 
ord do not reach the Supreme Court’s level of substantiality. In 
only a few of the cases so dismissed did counsel for appellants 
affirmatively claim substance for their appeals, or counsel for ap- 
pellees raise want of substance.*®° An explicit reference in Rule 12 
to substantiality of the issue as in itself an ingredient of jurisdic- 
tion, would prompt the bar to preoccupy itself more with the legal 
quality of the questions presented, and inhibit the too common 
tendency to take appeals as a matter of course.** It might be 
helpful to the bar and an eventual saving of the Court’s time, were 
it to indicate briefly the character of considerations, though 
“neither controlling nor fully measuring the court’s discre- 
tion,” *’ which govern its judgment upon unsubstantiality, similar 
to the guidance which it now furnishes, under Rule 38, to the exer- 
cise of its “ sound judicial discretion ” in disposing of petitions for 
certiorari. 

Plainly, the criterion of substantiality is neither rigid nor nar- 
row. The play of discretion is inevitable, and wherever discre- 


14 Nineteen of the 36 dismissals under Rule 12 were for want of a substantial 
federal question. All nineteen were appeals from state courts. 

15 In the following cases, which were all dismissed by the Court for want of 
a substantial federal question, the jurisdictional statements that were filed did not 
consider the substantiality of the federal issue. Gandy v. Louisiana Oil Refining 
Co., 280 U. S. 516 (1929); Central Nat. Bank v. Lynn, 280 U. S. 516 (1929) ; 
Workman v. Boone, 280 U. S. 517 (1929); Vinyard v. North Side Canal Co., 280 
U. S. 520 (1929) ; Yamhill Elec. Co. v. McMinnville, 280 U. S. 531 (1930) ; Davis v. 
Teague, 281 U. S. 695 (1930); Ivey v. Keeling, 281 U. S. 699 (1930); Holmes 
v. Fayetteville, 281 U. S. 700 (1930). 

16 See Frankfurter and Landis, supra note 5, at 44. 

17 Rule 38, 275 U. S. 624 (1928). 
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TABLE V 


PETITIONS FOR CERTIORARI * 


1925 1926 1927 
Granted 98 117 102 
Denied 423 458 468 


Denied for Failure to File 
in Time fe) 


Dismissed on Motion 


Dismissed per Stipulation 


Dismissed Pursuant to 
Rules of Court 


Denied for Lack of Juris- 
diction 


Dismissed on Authorities 
Cited 


Revocation of Prior Grant 
of Writ 


Stricken from Files 
Total 


TABLE VI 
APPELLATE BusINESS FINALLY DiIsPosED OF 


1925 1926 1927 1928 


Cases Disposed of with 
Consideration 344 348 327 238 


Cases Disposed of without 
Consideration 71 67 32 20 


Petitions for Certiorari De- 
nied and Dismissed 437 469 485 550 


Total 852 884 844 808 


791 





* Exclusive of writs of error treated as petitions for certiorari under the provi- 
sions of the Act of Feb. 13, 1925, of petitions for certiorari disposed of by full opin- 
ion of the Court, and of petitions for certiorari granted to enable reversal of a case 
without consideration. The disposition of these petitions has been excluded from 
this table in order to prevent duplication in the statistics relating to the disposition 


of cases, 
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tion is operative in the work of the Court the pressure of its docket 
is bound to sway its exercise. To the extent that there are rea- 
sonable differences of opinion as to the solidity of a question pre- 
sented for decision or the conclusiveness of prior rulings, the 
administration of Rule 12 operates to subject the obligatory juris- 
diction of the Court to discretionary considerations not unlike 
those governing certiorari. 

The anticipated increase in certioraris continues. The number 
filed last term — 692 — was a gain of 43 upon the term preced- 
ing, and exceeded the petitions for 1927 by more than a hundred. 
The last term also marks a decided increase in the total number 
of petitions granted. The Court took jurisdiction in 34 more 
cases than in the previous year. Whether the reduced volume of 
obligatory jurisdiction made room for a heavier assumption of 
discretionary reviews, or whether the character of issues raised 
in last term’s petitions more obviously called for the granting 
of certiorari, to what extent the differences in the business be- 
tween the two terms reflect a change in the Court’s personnel, 
or are just happenstances— these are questions certainly not 
answered by recent statistics. Definite trends will hardly be 
revealed by analysis of the Court’s balance sheets until after 
a longer period of operation under the present jurisdictional 
scheme. 

If the figures of last term are an index, there is a change of 
policy in the Court as to one class of petitions for certiorari. At- 
tention has frequently been called to the heavy drain on the 
Court’s time due to the numerous petitions granted by it in Fed- 
eral Employers’ Liability cases,** although the Court itself in 
1916 successfully requested from Congress relief from this source 
of litigation.** In the 1928 term, out of a total of 99 petitions 
granted, there were 12 Employers’ Liability cases. Last term 133 
petitions were granted and only six were under the Federal Em- 
ployers’ Liability Act. It is notable, moreover, that not a single 
petition was granted after February 24, when the present Chief 





18 Frankfurter and Landis, supra note 5, at 51. See also Markell, State Law 
and Federal Injunctions (1930) Proc. Mp. State Bar Ass’N. 

19 FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME CouRT (1927) 
206-14. 
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Justice took office.*” While, of course, the disposition of certiora- 
ris, as of all other litigation, is the act of the entire Court, the 
Chief Justice wields his proper influence especially in such mat- 
ters as the administration of the Court’s discretionary powers. 
Taking in reefs on Federal Employers’ Liability litigation re- 
flects a general tendency towards restricting review under cer- 
tiorari to controversies that, broadly speaking, may be termed 
matters of public law. Almost half of the granted petitions last 
term concerned taxation. The factors that have withdrawn com- 
mon law litigation from the obligatory jurisdiction of the Court 
are likewise asserting themselves in leading the Court to decline 
such cases as a matter of discretion. As appears from Table VII, 
of the 692 petitions for certiorari, 135 concerned common law 
topics, but only two of these were retained by the Court. Govern- 





20 Certiorari was granted in the following cases: Baltimore & Ohio S. W. Ry. 
v. Carroll, 280 U. S. 491, 537 (1930); Texas & Pac. Ry. v. Guidry, 280 U. S. 531, 
538 (1930) (the Court declined to hear further argument in this case and affirmed 
the decision per curiam) ; Davis v. Preston, 280 U. S. 406, 540 (1930); New York 
Cent. R. R. v. Marcone, 280 U. S. 540 (1929), 281 U. S. 345 (1930); Nogueira v. 
New York, N. H.& H.R. R., 280 U.S. 541 (1929), 281 U. S. 128 (1930) ; Atchison, 
Topeka & Santa Fe R. R. v. Toops, 280 U. S. 542 (1929), 281 U. S. 351 (1930). 
Petitions for certiorari were denied in Rogers v. Canadian Nat. R. R., 280 U. S. 
554 (1929); International-Great-Northern R. R. v. Hailey, 280 U. S. 558 (1929) ; 
Cleveland, C., C. & St. L. R. R. v. Kepner, 280 U.S. 564 (1929) ; Dibble v. Unadilla 
Valley R. R., 280 U. S. 565 (1929); Chicago, R. I. & Pac. R. R. v. Talbert, 
280 U. S. 567 (1929); Missouri Pac. R. R. v. Wheeler, 280 U. S. 568 (1929); 
Louisville & Nashville R. R. v. Bush, 280 U. S. 569 (1929); Pennsylvania R. R. v. 
Lutton, 280 U.S. 574 (1929) ; Missouri Pac. R. R. v. Crouch, 280 U.S. 576 (1929) ; 
Missouri Pac. R. R. v. Koonse, 280 U. S. 582 (1929); Boston & Maine R. R. v. 
Watkins, 280 U. S. 584 (1929); Richardson v. Louisville & Nashville R. R., 280 
U.S. 586 (1929) ; Phillips v. Chicago & N. W. R. R., 280 U.S. 587 (1929) ; Chicago, 
M., St. P. & Pac. R. R. v. Kane, 280 U. S. 588 (1929); Chicago, R. I. & 
Pac. R. R. v. Stottle, 280 U. S. 589 (1929); Chicago, R. I. & Pac. R. R. v. 
Garrett, 280 U. S. 591 (1929); New York, N. H. & H. R. R. v. Hendricks, 280 
U. S. 601 (1929); Roach v. Los Angeles & Salt Lake R. R., 280 U. S. 613 (1930) ; 
Delaware, L. & W. R. R. v. Reardon, 281 U. S. 724 (1930); Cincinnati, N. O. & 
T. P. Ry. v. McGill, 281 U. S. 726 (1930); Missouri Pac. R. R. v. Bushey, 281 
U. S. 728 (1930); Chicago, M., St. P. & Pac. R. R. v. Garedpy, 281 U. S. 729 
(1930) ; Wilcox v. New York Cent. R. R., 281 U. S. 732 (1930) ; Spencer v. Chi- 
cago & N. W. Ry., 281 U. S. 736 (1930); Onley v. Lehigh Valley R. R., 281 U. S. 
743 (1930); Hylton v. Southern Ry., 281 U. S. 745 (1930) ; Wheelock v. Norton, 
281 U. S. 752 (1930) ; Texas & Pac. Ry. v. Aaron, 281 U. S. 756 (1930) ; Western 
& Atlantic R. R. v. Lochridge, 281 U. S. 762 (1930); St. Louis-San Francisco Ry. 
v. Berry, 281 U. S. 765 (1930). Twelve of these petitions for certiorari were de- 
termined since Feb. 24, 1930. 
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TABLE VII 


SuBJECT MATTER OF PETITIONS FOR CERTIORARI 
DuRING 1929 TERM 


Denied 
Granted or Dismissed 


Admiralty Ke) 23 
Antitrust Laws. 3 4 
Bankruptcy ° 33 
Bill of Rights 

Commerce Clause 


1. Constitutionality of 
Federal Regulation 


2. Constitutionality of 
State Regulation 


3. Construction of Fed- 
eral Regulation 


a. General 


b. Federal Employ- 
ers’ Liability 
Act 


Common Law Topics 


Construction of Miscellaneous 
Statutes 


1. Federal 
2. State 
3. Territorial 
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TABLE VII (continued) 


Denied 
Granted or Dismissed 
Due Process and Equal 
Protection 


1. Regulation of Eco- 
nomic Enterprise 


2. Relating to Pro- 
cedure 


3. Relating to Liberties 
of the Individual 
Citizen 


Impairment of Contract 
Indians 
International Law 


Jurisdiction, Practice and 
Procedure 


1. Supreme Court 


2. Inferior Courts 
Land Laws 
National Banks 
Patents and Trademarks 
Prohibition Acts 


Separation of Powers 


Suits Against Government 


Taxation 


1. Federal 
2. State 


3. Territorial 


Total 


17 
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mental operations and the application of constitutional provisions 
are destined more and more to furnish the staple business of the 
Court. This is as it should be. Necessarily, the Court is too 
aloof from adequate contact with the stuff of common law cases 
to make it an apt tribunal for such causes, nor can it afford the 
time to keep in the current of such litigation. The Supreme 
Court’s réle is that of high judicial statesmanship in the adjust- 
ment of controversies of a public nature to which our complicated 
federal society gives rise. 

Forty-one per cent of all petitions for certiorari, and fifty per 
cent of those coming from the lower federal courts, were govern- 
ment business in the strict sense of the term; that is, the Govern- 
ment was itself a party.** Not only does this strikingly empha- 
size the content of the controversies; it reveals the part played 
by the Government’s law officers in the effective disposition of the 
Court’s business. Reliance upon the bar is a commonplace in 
any discussion of Anglo-American judicial administration. The 
nature of Supreme Court litigation makes more rather than less 
of a demand upon professional competence and judgment. But 
in view of the heavy percentage of government business, the 
Solicitor General of the United States, who is responsible for the 
conduct of its cases, has a unique responsibility for the work of 
the Court. He is not, or ought not to be, merely a partisan lawyer. 
The occasional characterization of him as a “ quasi-judicial ” offi- 
cer contains an essential truth. It is for him to determine when 
review should properly be sought of decisions adverse to the 
Government in the lower courts, and he is under none of the usual 
pressures of counsel for private litigants to win cases or delay de- 
feat. He is peculiarly qualified to know to what extent the same 
question is involved in other cases and how important the need 
for its settlement. Therefore, in urging upon the Court the pub- 
lic importance of a question open to review only on certiorari, 
the Solicitor General speaks with special authority. Equally is he 
charged with responsibility when claims against the Government 
are sought to be reviewed by certiorari. He ought not to resist 





21 The Government was a party to 282 petitions for certiorari. For the part 
played by the Government as petitioner in tax cases reaching the Court on cer- 
tiorari, see Toomey, Tax Litigation in the Supreme Court (1930) 4 Int. REv. 
News No. 2, at 8. 
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merely because the Government was successful below, if, in fact, 
the question at issue is still open in the Supreme Court, fairly 
doubtful, and of public importance either because of its recurring 
character or intrinsic significance. Of course, the Court is not 
fettered in the exercise of its discretion by any rule or agreement 
to grant the Solicitor General’s request for certiorari, either when 
the Government petitions or when, as occasionally happens, the 
Solicitor General assents to the petition for a writ against the 
Government. For knowledge of the factors that lead to a finding 
of public importance in a particular petition, the Court is, how- 
ever, largely dependent upon the representations of the Solicitor 
General, and the greater the trust that his past performances have 
engendered, the more weight in practice will his suggestions carry 
with the Court. It is a matter of common knowledge that Solici- 
tor General Mitchell to a rare degree enjoyed the confidence of 
the Court, and the presumptive weight attaching to his recom- 
mendations are undoubtedly reflected in the fate of petitions for 
certiorari affecting government litigation during his incum- 
bency.”” It takes time even for the best of lawyers to attain mas- 
tery over the legal business of the Government and to acquire 





22 The present Solicitor General, Judge Thomas D. Thacher, has already shown 
that he is alive to the responsibility of his office for the stream of Supreme Court 
litigation. He thus explained his decision not to ask for review in United States 
v. Dennett, 39 F.(2d) 564 (C. C. A. 2d, 1930), where the. Circuit Court of Appeals 
for the Second Circuit reversed the judgment of the district court convicting Mrs. 
Dennett of violating the federal law against circulating obscene matter through 
the mails: “ No question deserving of review in the Supreme Court is presented. 
The interpretation placed upon the Statute is not in conflict with the decisions of 
the Supreme Court or of other Circuit Courts of Appeal. The case really presents 
merely the application to a particular state of facts of statutory provisions the 
meaning of which is not in dispute but the application of which in particular cases 
often gives rise to differences of opinion. The Supreme Court of the United States 
should not be required to pass upon such matters, usually of importance only in 
the particular case, unless diversity of opinion arises in the different Circuits re- 
garding the correct application of the Statute in similar cases. Accordingly no 
petition for certiorari will be filed in this case.” Dept. of Justice, Press Release, 
June 5, 1930. The heavy burden that rests upon the Solicitor General in passing 
on the demands for review of decisions adverse to the Government, and the dis- 
criminating responsibility with which the task is being discharged, are impres- 
sively demonstrated in the forthcoming annual report of the Solicitor General. 
Thus out of 217 cases considered, applications for certiorari were authorized in 
only 27. (We are indebted to Judge Thacher for permission to use these figures 
in advance of publication.) 
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TABLE VIII 
DISTRIBUTION OF OPINIONS 
Opinions of the Court 
1925 1926 1927 1928 
Taft * 37 31 23 
Hughes: * —_ wns Sie 





Holmes 24 25 
Van Devanter — 17 10 
McReynolds 20 23 
Brandeis 27 23 
Sutherland 17 20 
Butler 26 21 
Sanford # 20 16 
Stone 21 30 
Total 209 199 
_Concurring Opinions 
Taft * fe) fe) 
Hughes * 
Holmes 





Van Devanter 
McReynolds 
Brandeis 
Sutherland 
Butler 
Sanford # 
Stone 


Total 


fe) 
fe) 
fe) 
° 
fe) 
fo) 
fe) 
fe) 
) 
3 
3 


©°0O00000(0 
eo ~~ © 00000 O 


° 


Dissenting Opinions 
Taft * ) 


Hughes * 
Holmes 





Van Devanter 
McReynolds 





* Mr. Chief Justice Taft did not sit after Dec. 9, 1929, and resigned on Feb. 3, 
1930. On Feb. 24, 1930, Charles Evans Hughes began his service as Chief Justice. 

t Excluding one opinion later withdrawn. 

§ Including the opinion of four Justices in a divided Court. 
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TABLE VIII (continued) 
1925 1926 1927 1928 1929 

Brandeis 8 
Sutherland 
Butler 
Sanford # 
Stone 
Total 


Total Opinions Delivered 


Taft * 37 31 23 
Hughes * oni os ei 





Holmes 27 28 31 
Van Devanter 17 10 8 
McReynolds 25 27 25 
Brandeis 29 ee 
Sutherland 17 22 10 
Butler 26 23 25 
Sanford # 20 17 22 
Stone 22 35 30 
Total 220 227 208 


Dissenting Votes 
Taft * ° 2 ° 





Hughes * — os — 


Holmes 3 20 
Van Devanter ° 
McReynolds 10 
Brandeis 17 
Sutherland 8 7 
Butler 9 5 
Sanford # 3 7 
Stone § rot 16 
Total 69 82 


a ON HF COO KR CO OC O 


Ger uw oo w xa 





# Mr. Justice Sanford died on March 8, 1930. On June 2, 1930, Mr. Justice 
Roberts took his seat on the Court, but took no part in any decision of the i929 term. 
t Including one “ opinion dubitante.” 
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wise judgment in knowing what to present for review. Length 
of tenure is thus an important ingredient in building up that con- 
fidence between Court and Solicitor General upon which depends 
so heavily the best management of the Court’s business as well 
as that of the Government. 

Upon this theme the figures of last term furnish an interesting 
commentary. The Government was petitioner in 51 cases, in 42 
of which the writ was granted.”* Analysis makes the small per- 
centage of denials still more imposing. Three unsuccessful peti- 
tions growing out of the oil frauds made the unusual attempt to 
seek review before the issues were disposed of below,”* while in 
the fourth case the petition was, in effect, pro forma.”* Very 
different is the story of the cases in which the Government was 
respondent. Of the 231 petitions, only 41 were granted,” and 
in a number of these the Government itself recognized the validity 
of the issues presented for review by not opposing certiorari.” 
It hardly needs to be added that the heavy rejection of petitions 





28 Variations will be found between these figures and those given by the 
Solicitor General, due to differences in the classification of cases. The following 
tabulation gives the source of this business: 

Granted Denied 
Court of Claims 2 I 


Court of Appeals, D. C. 2 4 
Circuit Courts of Appeals 38 4 


Total 42 “9. 

24 United States v. Blackmer, 281 U. S. 746, 747 (1930) (two cases) ; United 
States v. Fall, 281 U. S. 757 (1930). 

25 In Sutherland v. Behn, Meyer & Co., a petition for certiorari was sought by 
the Government because the respondent in that case had sought a petition for cer- 
tiorari in Behn, Meyer & Co. v. Sutherland, 280 U. S. 589 (1929). The Govern- 
ment made clear that it did not seek review upon its own initiative but was com- 
pelled to petition for review, inasmuch as a grant of cértiorari in one case might 
leave two inconsistent decrees outstanding. 

26 The following tabulation gives the source of this business: 

Granted Denied 
Court of Appeals, D. C. ° 16 
Court of Claims 19 35 
Circuit Courts of Appeals 22 _139_ 


Total 41 190 


27 Of the 22 cases from the circuit courts of appeals in which certiorari was 
granted, 11 cases were disposed of during the 1929 term. The Government op- 
posed the granting of certiorari in only two cases out of the eleven. Of the 19 
cases from the Court of Claims in which certiorari was granted, eight were dis- 
posed of during the 1929 term. The Government opposed the granting of the 
petition in all these eight cases. 
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against the Government as compared with the Government’s suc- 
cess in applying for petitions in no wise makes the Court a gov- 
ernment court. The reasons for the difference have already been 
indicated. They are due to the greater skill and experience of 
the Solicitor General, and his more sensitive responsibility for 
keeping the Court free from improper demands upon its time. 


2 


Frequently during recent terms, the Court has indicated the 
conditions necessary for reviewing effectively the kind of cases 
now coming before it. While the Court, in the content of its busi- 
ness, has shifted from what was formerly also an important com- 
mon law tribunal to one essentially a court of public law, the 
methods and mechanisms of appellate review have not yet ad- 
justed themselves to this change in the nature of its litigation. 
The judgment of the Court has been invoked upon facts — and, 
more and more, far-reaching constitutional adjudications turn 
upon facts in perspective — although clear and adequate facts 
have often been lacking. Instead of facts testimony has been 
offered, and too often testimony confused, contradictory, and 
meagre. The Justices themselves have had to quarry facts out 
of bulky and intractable records, instead of being allowed to spend 
their time and thought in the wise resolution of conflicting policies. 
The Court has been asked to draw the line between the national 
interest in commerce and the maintenance of local autonomy, 
without being given the controlling facts of the particular instance 
which alone enable the line to be sensibly drawn.** Sharp con- 
flicts of economic interest between different groups and sections 
of the country have called for ultimate adjustment by the Su- 
preme Court, without the prerequisite help that comes from an 
avowal by lower courts of the reasons for the challenged judg- 
ment.” These inadequacies in presenting reviews have been par- 
ticularly rampant in equity appeals, and suits in equity before a 
three-judge court are now the favorite modes by which statutes 
and administrative orders are challenged. 





28 Hammond v. Schappi Bus Line, 275 U. S. 164 (1927); Hammond vy. Farina 
Bus Line & Co., 275 U. S. 173 (1927). 

29 Arkansas R. R. Comm. v. Chicago, R. I. & Pac. R. R., 274 U.S. 597 (1927) ; 
Baltimore & Ohio R. R. v. United States, 279 U. S. 781 (1929). 
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TABLE IX 
SuBJECT MATTER OF OPINIONS 
1925 1926 1927 
Admiralty 8 7 12 


Antitrust Laws 2 13 I 


Bankruptcy. 9 I 7 


Bill of Rights (other than 
Due Process) 


Commerce Clause 
1. Constitutionality of 


Federal Regulation 


2. Constitutionality of 
State Regulation 


3. Construction of Federal 
Regulation 


a. General 
b. Federal Employ- 


ers’ Liability Act 
Common Law Topics 


Construction of Miscellane- 
ous Statutes 


1. Federal 
2. State 


3. Territorial 
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TABLE IX (continued) 


1925 1926 1927 1928 
Due Process and Equal 
Protection 


1. Regulation of Economic 
Enterprise 


2. Relating to Procedure 


3. Relating to Liberties of 
the Individual Citizen 


Impairment of Contract 
Indians 
International Law 


Jurisdiction, Practice and 
Procedure 


1. Supreme Court 

2. Inferior Courts 
Land Laws 
Patents and Trademarks 
Prohibition Acts 
Separation of Powers 
Suits Against Government 
Suits by States 
Taxation 


1. Federal 
2. State 


3. Territorial 


Total 


25 


1929 
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The Court’s admonitions *° remained unheeded, and at the last 
term it must have concluded that for the presentation of proper 
records it could no longer rely upon the self-discipline of bar and 
bench. Evidently Railroad Comm. v. Maxcy * and Panama Mail 
S.S. Co. v. Vargas ** were the immediate occasions of the promul- 
gation of new rules governing Supreme Court review of equity and 
admiralty appeals. In both classes of cases, after October 1, 
1930, the “court of first instance shall find the facts specially 
and state separately its conclusions of law thereon. .. .”** On 
the surface these rules appear as innovations. In fact, they con- 
stitute the restoration of early Supreme Court practice. The re- 
lation of the new rules to the old practice, revealed by tracing 
the latter’s history, may illumine the rules and the considerations 
behind their adoption. 





80 Comment upon the failure of the lower courts to render opinions was made 
in Virginian Ry. v. United States, 272 U. S. 658, 674 (1926) ; Lawrence v. St. Louis- 
San Francisco Ry., 274 U. S. 588, 596 (1927) ; Arkansas R. R. Comm. v. Chicago, 
R. I, & Pac. R. R., 274 U.S. 597 (1927) ; Cleveland, C. C. & St. L. Ry. v. United 
States, 275 U. S. 404, 414 (1928); Baltimore & Ohio R. R. v. United States, 279 
U.S. 781, 787 (1929). 

81 281 U. S. 82 (1930). No opinion was rendered by the lower court also in 
the important case of Corporation Comm. v. Lowe, 281 U. S. 431 (1930). 

82 281 U. S. 670 (1930). In this case, counsel both orally and in their briefs 
made the main burden of their argument the failure of the district court to make 
findings or to write an opinion. Affirmance of the decree by the circuit court of 
appeals without any conclusion upon the facts, it was contended, intensified an 
already undesirable situation. It was this ground upon which certiorari had been 
originally sought. “We earnestly believe that this case should be considered 
by the United States Supreme Court. This belief is primarily due to our feeling 
that the decision of cases without opinions or findings by the United States Dis- 
trict Court should not be rewarded or encouraged by the Circuit Courts of 
Appeals.” PrTITIONER’s BRIEF IN SuPPORT OF PETITION FOR CERTIORARI 38. 

83 The Admiralty Rules were amended by the addition of a new rule num- 
bered 464: “In deciding cases of admiralty and maritime jurisdiction the court 
of first instance shall find the facts specially and state separately its conclu- 
sions of law thereon; and its findings and conclusions shall be entered of record, 
and, if an appeal is taken from the decree, shall be included by the clerk in 
the record which is certified to the appellate court under rule 49.” A new 
rule numbered 704 was added to the rules of practice in equity: “In deciding 
suits in equity, including those required to be heard before three judges, the court 
of first instance shall find the facts specially and state separately its conclusions 
of law thereon; and its findings and conclusions shall be entered of record 
and, if an appeal is taken from the decree, shall be included by the clerk in the 
record which is certified to the appellate court under rules 75 and 76.” (1929) Sup. 
Cr. J. 308. 
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The history of the scope of review in admiralty and equity 
suits is coterminous with the history of the federal judiciary. 
The First Judiciary Act gave chancery jurisdiction to the circuit 
courts.* Admiralty litigation was vested in the district courts, 
reviewable by appeal in the circuit courts.*° Both types of cases 
went to the Supreme Court from a circuit court “upon writ 
of error.” To carry out the review thus delimited, Section 19 
made it 


“. . . the duty of circuit courts, in causes in equity and of admiralty 


and maritime jurisdiction, to cause the facts on which they found their 
sentence or decree, fully to appear upon the record either from the 
pleadings and decree itself, or a state of the case agreed by the parties, or 
their counsel, or if they disagree by a stating of the case by the court.” ** 


Rejecting the insistence of counsel that the whole case was 
open for review in equity and admiralty, the Supreme Court 
strictly applied the language of the Judiciary Act.** It confined 
its review solely to matters of law, and treated the findings of the 
circuit courts as conclusive upon the facts. The Court, through 
Chief Justice Ellsworth, himself the author of the provisions that 


called for construction, was moved by two considerations in put- 
ting a technical gloss upon the phrase “ writ of error ”: full op- 
portunity to try the facts was accorded the parties below * and, 





34 Act of Sept. 24, 1789, § 11, 1 SraT. 73, 78. 

35 Id. $$ 9, 21. An appeal to the circuit court had the effect of a trial de novo. 
Irvine v. The Hesper, 122 U. S. 256 (1887) ; The Lucille, 19 Wall. 73 (U. S. 1875). 
Amendments could be made and new counts added. Admiralty Rule 24, 3 How. xiv 
(1845); The Charles Morgan, 115 U. S. 69 (1885); cf. The North Carolina, 15 
Pet. 40 (U.S. 1841). 

36 Section 22 of the Act of Sept. 24, 1789, 1 Stat. 83, provided: “ That final de- 
crees and judgments in civil actions in a district court, where the matter in dispute 
exceeds the sum or value of fifty dollars, exclusive of costs, may be re-examined and 

reversed or affirmed in a circuit court . . . upon a writ of error.... And upon a 
like process, may final judgments and decrees in civil actions, and suits in equity in 
a circuit court, brought there by original process, or removed there from courts of 
the several States, or removed there by appeal from a district court where the mat- 
ter in dispute exceeds the sum or value of two thousand dollars, exclusive of costs, 
be re-examined and reversed or affirmed in the Supreme Court. . . .” 

87 Wiscart v. Dauchy, 3 Dall. 320 (U.S. 1796). 

38 “ But, surely, it cannot be deemed a denial of justice, that a man shall not be 
permitted to try his cause two or three times over. If he has one opportunity for 
the trial of all the parts of his case, justice is satisfied; and even if the decision of 
the circuit court had been made final, no denial of justice could be imputed to our 
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therefore, an undue burden would be placed upon Court and liti- 
gants by a reéxamination of the facts. Ellsworth’s second ground 
has an uncannily modern pertinence: 


“If, upon the whole, the original constitutional grant of an appellate 
jurisdiction is to be enforced in the way that has been suggested [by 
review extending to both facts and law], then all the testimony must be 
transmitted, reviewed, re-examined, and settled here; great private and 
public inconvenience would ensue; and it was useless to provide that 
‘the circuit court should cause the facts on which they found their 
sentence or decree fully to appear upon the record.’ ” *® 


Thus every review in the Supreme Court, regardless of the char- 
acter of the litigation at nisi prius, was confined to such issues of 
law as were open at common law on writ of error. 

This situation was changed in 1803.*° The requirement for 
findings of fact by the circuit courts was repealed,** and the tradi- 
tional distinction between law actions and suits in equity and 
admiralty was introduced in the appellate procedure of the Su- 
preme Court. To be sure, as a matter of construction, the legis- 
lation making the change permitted a continuance of the policy 
announced by Ellsworth. For the Act of 1803 provided that 
“. « no new evidence shall be received in the said court, on the 
hearing of such appeal, except in admiralty and prize causes, 
and that such appeals shall be subject to the same rules, regu- 
lations and restrictions as are prescribed in law in case of writs 
of error... .”** But the Court excluded from the last re- 
strictive clause the nature of the issues open on review, and ruled 
that the Act permitted reéxamination of the entire case.** In 





government; much less can the imputation be fairly made, because the law directs 
that in cases of appeal, part shall be decided by one tribunal, and part by another; 
the facts by the court below, and the law by this court.” Jd. at 329. 

89 Jd. at 330. 

#0 Act of March 3, 1803, § 2, 2 Stat. 244. This section is, in fact, a reénactment 
of § 33 of the abortive Second Judiciary Act of Feb. 13, 1801, 2 Stat. 8g, 98. The 
Second Judiciary Act was repealed by the Act of March 8, 1802, 2 Stat. 132, which 
expressly revived the earlier legislation. The Jeffersonian Judiciary Act of April 
29, 1802, 2 Stat. 156, made no change in the scope of appellate review in equity and 
admiralty cases. See also Act of Feb. 26, 1853, 10 Stat. 161, 162; Rev. Star. § 692. 

#1 The San Pedro, 2 Wheat. 132 (U.S. 1817). 

42 2 Srar. 244. 

#8 The General Pinckney, 5 Cranch 281 (U.S. 1809) ; The San Pedro, 2 Wheat. 
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equity suits the facts were thus reviewed.** In admiralty causes 
the Supreme Court listened to new evidence,** although even- 
tually it guarded itself against abuse by refusing submission 
of evidence on appeal unless failure to produce it below was 
justified.*° 

Thus matters remained until 1875. The mounting arrears in 
the Court’s business*’ led to relief by lifting the level of the 
jurisdictional amount and by restricting in admiralty causes the 
questions open on review.** Congress restored the provision of 
the First Judiciary Act that 


“the circuit courts . . . in deciding causes of admiralty and mari- 
time jurisdiction, shall find the facts and the conclusions of law upon 
which it [sic] renders its judgments of decrees, and shall state the facts 
and conclusions of law separately. . . . The review of the judgments 
and decrees entered upon such findings by the Supreme Court, upon 
appeal shall be limited to a determination of the questions of law arising 
upon the record, and to such rulings of the circuit court, excepted to at 
the time, as may be presented by a bill of exceptions, prepared as in 
actions at law.” *° 


In language reminiscent of Ellsworth’s, Chief Justice Waite, for 
the Court, carried out the remedial purpose of the Act: 


“Taking the whole statute together, we think it clearly manifests 
an intention on the part of Congress to relieve us from the great labor 
of weighing and considering the mass of conflicting evidence which 
usually filled the records in this class of cases. There is no real injustice 
in this. Parties to suits in admiralty have now the right to two trials 





132 (U. S. 1817) ; Hemenway v. Fisher, 20 How. 255 (U. S. 1857) ; The Baltimore, 
8 Wall. 377 (U. S. 1869) ; The Ariadne, 13 Wall. 475 (U.S. 1871). 

44 Cf. Holker v. Parker, 7 Cranch 436 (U. S. 1813). 

45 Cf. United States v. The Brig Union, 4 Cranch 214 (U. S. 1808) ; The Clarissa 
Claiborne, 7 Cranch 107 (U.S. 1812). 

46 The Mabey, 10 Wall. 419 (U.S. 1870). 

47 See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME COURT C. 2. 

48 Act of Feb. 16, 1875, 18 Stat. 315. For changes made in appellate review 
from the territorial courts and the Court of Claims see notes 59, 60, infra. 

49 Ibid. §1. The circuit courts limited this provision to those cases, where the 
amount exceeded $5000, that were reviewable by the Supreme Court, and refused 
to make specific findings in cases where their judgments were final. 1265 Vitrified 
Pipes, Fed. Cas. No. 10,536 (C. C. S. D. N. Y. 1877); Richards v. Hansen, 1 Fed. 
54 (C. C. D. Mass. 1879). : 
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on questions of fact, — once in the District Court, and again on appeal 
in the Circuit Court. There seems no good reason why they should be 
entitled to a third trial here.” °° 


The bar was restive under this ruling or, at all events, sought to 
evade it, but the Supreme Court was unrelenting.” 

The decisive relief which came to the Supreme Court’s rescue 
in 1891 strangely enough ended the benefits * of the Act of 1875. 





50 The Abbotsford, 98 U. S. 440, 445 (1878). Accord: The Connemara, 108 
U.S. 352 (1883) ; The Adriatic, 103 U. S. 730 (1880) ; The E. A. Parker, 140 U. S. 
360 (1891) ; In re Cooper, 143 U.S. 472 (1892) ; The Propeller Burlington, 137 U. S. 
386 (1890). The constitutionality of the Act of 1875 was unsuccessfully challenged 
in The Francis Wright, 105 U. S. 381 (1881). As a result of the Act of 1875, the 
rules in admiralty were amended in 1881 to provide that “ The record in causes of 
admiralty and maritime jurisdiction, when, under the requirements of law, the facts 
have been found in the court below, and our power of review is limited to deter- 
mination of questions of law arising on the record, shall be confined to the pleadings, 
the findings of fact and conclusions of law thereon, the bills of exceptions, the final 
judgment or decree, and such interlocutory orders and decrees as may be necessary 
to a proper review of the case.” 103 U.S. xiii (1880). 

51 See Brown, J., in The City of New York, 147 U. S. 72, 76 (1893): “ Not- 
withstanding the ruling of this court in The Abbotsford, 98 U.S. 440, that the find- 
ing of facts by the Circuit Court is conclusive, and that the only rulings that can be 
reviewed by this court are those made upon questions of law, but few collision cases 
have been brought to this court since the Act of February 16, 1875, 18 Stat. 315, 
c. 77, took effect, in which an effort has not been made, under one guise or another, 
to obtain a review of the findings of the Circuit Judge upon the testimony. If it 
were the duty of the court to review the testimony upon every finding of fact to 
which the defeated party chose to take an exception, and inquire whether such testi- 
mony authorized the finding, the title of the act ‘To facilitate the disposition of 
cases,’ was a misnomer, and the act itself might better never have been passed.”’ So 
also Brown, J., in The Ludvig Holberg, 157 U.S. 60, 71 (1895): ‘‘ The usual effort is 
made in this case to impeach the findings of the Circuit Court, but libellant at best 
has only succeeded in raising a doubt, which is not sufficient. If there be any evi- 
dence to support the findings, as there undoubtedly is, they should not be disturbed.” 
In The Francis Wright, supra note 50, the Court explicitly set forth the manner in 
which the bill of exceptions was to be prepared, insisting that it should not be 
framed so as to attempt to secure a reéxamination of the facts. 

52 Attorney General Garland urged Congress to extend the principles of the 
Act of 1875 to appellate review in equity cases: “ All appeals from the circuit courts 
to the Supreme Court in equity causes should come up only on findings of fact 
made in the circuit court, so that the appeal to the Supreme Court would bring 
into review merely questions of law. That would put such appeals exactly upon the 
footing of appeals from the circuit courts to the Supreme Court in admiralty causes.” 
Rep. Att’y Gen. (1885) 42. See also id. (1886) 18; id. (1887) xv; id. (1888) xiv. 
The admiralty bar, however, was not wholly content with the Act of 1875. See 
Hucues, ADMIRALTY (2d ed. 1920) 416: “. . . it is notorious that the act of Feb- 
ruary 16, 1875, while it was in force, was far from satisfactory. . . .” 
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By the Circuit Court of Appeals Act,”* appeals in admiralty were 
withdrawn from the circuit courts and lodged in the circuit courts 
of appeals, and could come to the Supreme Court only on cer- 
tiorari. Therefore the requirement of the Act of 1875 for find- 
ings of fact by “circuit courts” became inoperative, and no 
provision was made for such findings by the district courts as a 
foundation of appeal to the circuit courts of appeals, or by the latter 
as the basis of review on certiorari.“ In this situation the Su- 
preme Court confirmed the practice of the circuit courts of ap- 
peals to review admiralty cases on both fact and law, and, by 
tacit assumption rather than explicit ruling, the whole record 
again became open if the Supreme Court took jurisdic‘ion on 
certiorari..° As to both admiralty and equity appeals the Court 
partly protected itself by a rule of judicial administration whereby 
it would not disturb, except in rare cases, the concurrent findings 





53 Act of March 3, 1891, 26 Star. 826. 

54 Prior to the abolition of the circuit courts, dicta are to be found indicating 
that this provision of the Act of 1875 was repealed. Nelson v. White, 83 Fed. 215, 
217 (C. C. A. oth, 1897) ; The Nyack, 199 Fed. 383, 387 (C. C. A. 7th, 1912). Sec- 
tion 291 of the Judicial Code, 36 Strat. 1087, 1167 (1911), in abolishing the circuit 
courts provided that, “ Wherever, in any law not embraced within this Act, any 
reference is made to, or any power or duty is conferred or imposed upon, the circuit 
courts, such reference shall, upon the taking effect of this Act, be deemed and held to 
refer to, and to confer such power and impose such duty upon, the district courts.” 
No decision involving the effect of this section of the Judicial Code upon the Act of 
1875 has been rendered. But the United States Code of 1926 embodies the pro- 
visions of the Act of 1875, rephrasing them so as to read: “ The district courts of 
the United States, in deciding causes of admiralty and maritime jurisdiction on the 
instance side of the court, shall find the facts and the conclusions of law upon 
which it renders its judgments or decrees, and shall state the facts and conclu- 
sions of law separately.” 28 U.S.C. §771. This section has not yet been involved 
in litigation. 

55 Reid v. Fargo, 241 U.S. 544 (1916) ; The John Twohy, 255 U. S. 77 (1921) ; 
Standard Oil Co. v. Southern Pac. Co., 268 U. S. 146 (1925); The Havilah, 48 
Fed. 684 (C. C. A. 2d, 1891) ; The State of California, 49 Fed. 172 (C. C. A. oth, 
1892) ; The Philadelphian, 60 Fed. 423 (C. C. A. 1st, 1854); The Lime Rock, 61 
Fed. 862 (C. C. A. 2d, 1894); The Coquitlam, 77 Fed. 744 (C. C. A. oth, 1896) ; 
Nelson v. White,.83 Fed. 215 (C. C. A. oth, 1897) ; Munson S. S. Line v. Miramar 
S. S. Co., 167 Fed. 960 (C. C. A. 2d, 1909), certiorari denied, 214 U. S. 526 (1909) ; 
The Nyack, 199 Fed. 383 (C. C. A. 7th, 1912); The Kia Ora, 252 Fed. 507 
(C. C. A. 4th, 1918) ; The Lydia, 1 F.(2d) 18 (C. C. A. 2d, 1924), certiorari denied, 
266 U.S. 616 (1924) ; Drowne v. Great Lakes Transit Corp., 5 F.(2d) 58 (C. C. A. 
2d, 1925). 

56 Smith v. Burnett, 173 U. S. 430 (1899) ; La Bourgogne, 210 U. S. 95 (1908) 5 : 
cf. The Paquete Habana, 175 U. S. 677, 684 (1900). 
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of fact made by two lower courts.*’ Otherwise, however, since 
1891, in both admiralty and equity cases the Court could be 
asked to reéxamine the whole record. 

The Court has now relieved itself of the burden which it has 
carried since the Act of 1891. By drawing upon the resources of 
its rule-making power it has restored, in substance, the provisions 
made for it by Congress in 1789.°° The mode of reviewing ad- 
miralty and equity suits is thus assimilated to the practice in 
these cases between 1789 and 1803, as partially revived between 
1875 and 1891, which, since 1865, has been the prevailing prac- 
tice in reviewing cases from the Court of Claims,”® and beginning 





57 United States v. Clark, 200 U. S. 601 (1906). See FRANKFURTER AND LANDIS, 
Tue BusINEss OF THE SUPREME CouRT 291, n. 136. 

58 Under the First Judiciary Act and until 1803, review in the Supreme Court 
was always by writ of error and limited to examination of questions of law. 
Since Jan. 31, 1928, review in the Supreme Court is always by appeal, but the 
scope of review extends only to questions of law or to questions of law and fact 
dependent upon the character of the case. See Frankfurter and Landis, The Su- 
preme Court Under the Judiciary Act of 1925 (1928) 42 Harv. L. Rev. 1, 27. 
Under the new rules review in equity and admiralty will, as in common law ac- 
tions, in effect be restricted to questions of law, thus restoring the practice of 1789, 
but the review, instead of being entitled “by writ of error” as in 1789, is now 
called “ appeal.” 

59 By Rule I, promulgated in 1865, 3 Wall. vii, amended on Oct. 27, 1873, 17 
Wall. xvii, the Court of Claims was required to make findings of fact and conclu- 
sions of law to be certified to the Supreme Court as part of the record. Review 
is thus limited to questions of law, the findings of fact being treated like a special 
verdict. United States v. Smith, 94 U. S. 214 (1876); Desman v. United States, 93 
U. S. 605 (1876); McClure v. United States, 116 U. S. 145 (1885). See FranxK- 
FURTER AND LANpISs, THE BUSINESS OF THE SUPREME CouRT 291, n.134. A cor- 
responding requirement for the district courts when acting upon claims against the 
United States under the provisions of the Tucker Act, was specially written into 
that statute. Act of March 3, 1887, § 7, 24 Stat. 505, 506. Common law actions 
in the federal courts without a jury proceed upon a similar theory. The findings 
of the judge may be either general or special, but it is only when his findings are 
special that review can extend to the sufficiency of the facts found to support the 
judgment. See Act of March 3, 1865, § 4, 13 Stat. 500, 501; Rev. Srar. § 649; 
Dickinson v. Planters’ Bank, 16 Wall. 250 (U. S. 1872); Norris v. Jackson, 9 Wail. 
125 (U.S. 1864). The principles underlying the Act of 1865 were originally applied 
to the review of cases coming from the federal courts in Louisiana, where it was 
customary for the judge in civil actions to decide both facts and law without the 
intervention of a jury. United States v. King, 7 How. 833 (U. S. 1849); Bond v. 
Brown, 12 How. 254 (U. S. 1851). But in cases of an equitable character in the 
federal courts in Louisiana, review was by appeal and extended to both facts and 
law. Surgett v. Lapice, 8 How. 48 (U. S. 1850). 
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in 1874 was followed in cases coming from the territorial courts. 
The new rules are based on the Court’s justifiable hope that it will 
be saved time and needless perplexity by being relieved from the 
task of disentangling confused testimony and resolving contests 
over evidence. 





60 Under the First Judiciary Act, review of the decisions of the District Court 
of Kentucky, the only territorial court then in existence, was assimilated to review 
over the circuit courts of the United States. Act of Sept. 24, 1789, § 10, 1 Stat. 
73, 77. This principle was generally extended to the new territorial courts as they 
were organized, review being by writ of error or appeal as from the circuit courts. 
Act of March 3, 1805, 2 Stat. 338; cf. Act of June 12, 1838, § 9, 5 Stat. 235, 238 
(Iowa) ;' Act of May 26, 1864, 13 Stat. 85, 89 (Mont.). In those territories where 
the distinction between law and equity was abolished, whether review in the Su- 
preme Court of the United States was to be had by writ of error or appeal de- 
pended upon the character of the action, namely whether it would historically have 
been an action at law or a suit in equity. Brewster v. Wakefield, 22 How. 118 
(U. S. 1859). To avoid the difficulties that arose from this requirement, by Act of 
April 7, 1874, § 2, 18 Stat. 27, it was provided that “ the appellate jurisdiction of the 
Supreme Court of the United States over the judgments and decrees of . . . Terri- 
torial courts in cases of trial by jury shall be exercised by writ of error, and in all 
other cases by appeal according to such rules and regulations as to form and modes 
of proceeding as the said Supreme Court have prescribed or may hereafter prescribe: 
Provided, That on appeal, instead of the evidence at large, a statement of the facts 
of the case in the nature of a special verdict, and also the rulings of the court on 
the admission or rejection of evidence when excepted to, shall be made and certified 
by the court below, and transmitted to the Supreme Court together with the tran- 
script of the proceedings and judgment or decree. .. .” Under this Act review in 
the Supreme Court of the decisions of the territorial supreme courts was restricted 
to questions of law, independently of whether the territory had or had not abol- 
ished the distinction between law and equity. Stringfellow v. Cain, 99 U. S. 610 
(1878) ; Cannon v. Pratt, 99 U. S. 619 (1878); Neslin v. Wells, 104 U. S. 428 
(1881) ; Davis v. Fredericks, 104 U. S. 618 (1881) ; Hecht v. Boughton, 1o5 U. S. 
235 (1881); United States v. Railroad, 1o5 U. S. 263 (1881); Gray v. Howe, 108 
U. S. 12 (1882); Bonnifield v. Price, 154 U. S. 672 (1882); Eilers v. Boatman, 
111 U. S. 356 (1884); Story v. Black, 119 U. S. 235 (1886); Zeckendorf v. John- 
son, 123 U. S. 617 (1887) ; Idaho & Oregon Land Co. v. Bradbury, 132 U. S. 509 
(1889) ; Gregory Consolidated Mining Co. v. Starr, 141 U. S. 222 (1891); San 
Pedro, etc. Co. v. United States, 146 U. S. 120 (1892); Wasatch Mining Co. v. 
Crescent Mining Co., 148 U. S. 293 (1893); Cameron v. United States, 148 U. S. 
301 (1893); Mammoth Mining Co. v. Salt Lake Foundry & Mach. Co., 151 
U. S. 447 (1894); Haws v. Victoria Copper Mining Co., 160 U. S. 303 (1895); 
Salina Stock Co. v. Salina Creek Co., 163 U. S. 109 (1896); Grayson v. Lynch, 
163 U.S. 468 (1896) ; Bear Lake & River Water Works & Irrig. Co. v. Garland, 164 
U. S. 1 (1896) ; Harrison v. Perea, 168 U. S. 311 (1897) ; Holloway v. Dunham, 170 
U. S. 615 (1898); Young v. Amy, 171 U. S. 179 (1898); Apache County v. 
Barth, 177 U. S. 538 (1900); Thompson v. Ferry, 180 U. S. 484 (1901); 
United States Trust Co. v. New Mexico, 183 U. S. 535 (1902); Crowe v. Trickey, 
204 U. S. 228 (1907); Chavez v. Bergere, 231 U. S. 482 (1913); Phoenix Ry. v. 
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Nor ought this relief involve a too heavy burden for bar and 
lower courts. The district courts will have to work out an effec- 
tive procedure for conforming to the Court’s new rules. There 
will be variations of practice in different districts and in different 
cases. At times the trial court will itself draft the findings; in 





Landis, 231 U. S. 578 (1913). Because of the fact that the Organizing Act of the 
Territory of Oklahoma took no cognizance of the Act of 1874, but was modelled 
upon the earlier territorial acts giving the Supreme Court review by writ of error 
or appeal over decisions of the Supreme Court of the Territory in the manner in 
which it had such review over the circuit courts of the United States, Act of May 
2, 1890, § 9, 26 Srat. 81, it was held that the Act of 1874 was inapplicable to re- 
view over the decisions of the Supreme Court of the Territory of Oklahoma. 
Comstock v. Eagleton, 196 U. S. 99 (1905); Oklahoma City v. McMaster, 196 
U. S. 529 (1905); Guss v. Nelson, 200 U. S. 298 (1906); National Live Stock 
Bank v. First Nat. Bank, 203 U. S. 296 (1906). The Act of 1874 had no applica- 
tion to review from the courts of the District of Columbia, such review being by 
writ of error or appeal according to the character of the case. Ormsby v. Webb, 
134 U. S. 47 (1890); Metropolitan R. R. v. District of Columbia, 195 U. S. 322 
(1904). Under § 35 of the Foraker Act of April 12, 1900, 31 Stat. 77, 85, review 
from the District Court of Porto Rico and the Supreme Court of Porto Rico was 
assimilated to review from the territorial supreme courts. Consequently the Act 
of 1874 was held to be applicable to the exercise of appellate jurisdiction by the 
Supreme Court of the United States over the courts of Porto Rico. Garzot v. de 
Rubio, 209 U. S. 283 (1908); Gonzales v. Buist, 224 U. S. 126 (1912); People of 
Porto Rico v. Emmanuel, 235 U. S. 251 (1914). This provision was, however, 
repealed by § 244 of the Judicial Code, which likened appeals from the Supreme 
Court of Porto Rico to appeals from the district courts of the United States, thus 
opening both facts and law for review. Elzaburu v. Chaves, 239 U.S. 283 (1915) ; 
cf. Ana Maria Co. v. Quinones, 251 Fed. 499 (C. C. A. 1st, 1913). Section 244 
of the Judicial Code was repealed by the Act of Jan. 28, 1915, 38 Stat. 803, which 
also amended § 238 and § 246 of the Judicial Code to place review from the Dis- 
trict Court and Supreme Court of Porto Rico upon a parity with review from the 
District Court and Supreme Court of Hawaii. The Act of 1874 was originally 
regarded as governing review from the Supreme Court of Hawaii. Bierce, Ltd. v. 
Hutchins, 205 U. S. 340 (1907). But it was later held that the Act had no appli- 
cation to review from these courts. Hapai v. Brown, 239 U. S. 502 (1916). The 
Act of 1874 was held to be inapplicable to review from the Supreme Court of the 
Philippine Islands; instead, under the Act of July 1, 1902, 32 Stat. 691, facts and 
law were both reviewable upon appeal. De la Rama v. De la Rama, 201 U. S. 303 
(1906) ; Strong v. Repide, 213 U. S. 419 (1909). No provision similar to the Act 
of 1874 governed review by the Fifth Circuit Court of Appeals of cases coming 
from the District Court of the Canal Zone, under the Act of Aug. 24, 1912, $9, 
37 Stat. 565, review being by writ of error or appeal depending upon the character 
of the case. Panama R. R. v. Beckford, 231 Fed. 436 (C. C. A. sth, 1916). Re- 
view by the Third Circuit Court of Appeals of cases from the courts of the Virgin 
Islands is, under the Act of March 3, 1917, § 2, 39 Stat. 1132, by appeal in all 
cases and extends to both facts and law. Clen v. Jorgensen, 265 Fed. 120 (C. C. A. 
3d, 1920). 
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other instances proposed findings will be submitted by counsel 
for the court’s approval. Whatever the mechanics for realizing 
the policy behind the rules, insistence upon them ought to dis- 
courage looseness, verbosity, and irrelevancies. For a time, 
doubtless, there will be the grumbling and feeling of incon- 
venience that always attend changes in practice. But the rules 
should serve as a real influence in improving the professional level 
of federal litigation. For they will ease the administration of jus- 
tice in proportion as lawyers are truly learned, and trial judges 
incisive and energetic. By devising better means for the dispo- 
sition of its own business, the Supreme Court will thus have 
enhanced the quality of the entire federal judicial system. 


3 


During the last term the Court has displayed close watchful- 
ness over its own jurisdiction as well as that of the lower federal 
courts. By curbing undue exercise of jurisdiction by the lower 
federal courts, particularly in litigation which brings them in 
conflict with state auchority and state opinion, the Supreme Court 
makes for good-will throughout the entire federal judicial system. 
It also curtails the volume of its own litigation by restricting 
judicial business at its source. Iu two cases “ the Court sharply 
reminded the lower tribunals that the federal equity process can 
not be employed to restrain the enforcement of economic or social 
measures, when a state affords adequate remedies at law for 
the protection of adverse claims. 

The same care which the Court exacts from the lower courts 
in taking cases is required when its own jurisdiction is invoked. 
It has always scrutinized sharply the attempt to bring before it 
an entire case, though disguised in the outward form of certified 
questions of law. Petitions for certiorari the Court can deny, 
but questions certified must be answered. The Court therefore 
must protect itself against abuse of certification. The close at- 





61 White v. Sparkill Realty Corp., 280 U. S. 500 (1930); Henrietta Mills v. 
Rutherford County, 281 U.S. 121 (1930). Cf. Board of R. R. Comm’rs v. Great 
No. Ry., 281 U. S. 412 (1930), where a district court of three judges assumed to 
set aside an order of the Board of Railroad Commissioners of North Dakota pre- 
scribing intrastate rates without regard to the limitations inherent in the doctrine of 
the Minnesota Rate Cases, 230 U. S. 352 (1913). 
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tention which the Court gives to certificates, lest issues of fact 
be concealed in questions of law, is illustrated by Wheeler Lum- 
ber Co. v. United States.°* In this case the Court of Claims 
for the first time employed the power given it by the Act of 1925, 
of certifying questions to the Supreme Court. During the 1928 
term the Court refused to give answer, holding that the certificate 
required the Court to decide the entire case, and thus sought to 
compel an exercise of original jurisdiction in excess of its consti- 
tutional powers.®* Upon further consideration this opinion was 
withdrawn because the underlying conception was found too 
narrow. At the last term the Court held that although the certifi- 
cate in question was long and complicated, it presented a “ dis- 
tinct and definite ” question of law.** . The history of this litiga- 
tion in the Supreme Court indicates its hostility to a procedure by 
which the Court may be called upon to make rulings without 
the benefit of a decision below. 

But in another case, representing a type of litigation at best 
sufficiently charged with difficulties, the Court needlessly as- 
sumed a task which properly belonged to the court below. In 
Railroad Comm. v. Los Angeles Ry.,° the Court undertook to 
decide an unsettled and elusive question of state law regarding the 
franchise powers of a municipality. The difficulties surround- 
ing the determination of this question of state law, particularly 
by the remote tribunal in Washington, thus appear from the dis- 
senting opinion: 


“Whether the City had the power is, of course, a question of state 
law. In California, the constitution and the statutes leave the question 
in doubt. Counsel agree that there is no decision in any court of the 
State directly in point. They reason from policy and analogy. In 
support of their several contentions they cite, in the aggregate, 30 deci- 
sions of the California courts, 15 statutes of the State, besides 3 provi- 
sions of its code and 7 provisions of its constitution. The decisions 
referred to occupy 308 pages of the official reports; the sections of the 
constitution, code and statutes, 173 pages. Moreover, the 1o2 fran- 





62 281 U.S. 572 (1930). 

68 The opinion that was later withdrawn is not published in the official reports, 
but can be found in U. S. Daily, May 31, 1929, at 776. 

64 281 U.S. at 578. 

85 280 U. S. 145 (1929). 
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chises here involved were granted at many different times between 1886 
and 1927. And during that long period, there have been amendments 
both of relevant statutes and of the constitution. The City or the 
County may have had the power to contract as to the rate of fare at one 
time and not at another. If it is held that the City or the County ever 
had the power to contract as to rate of fare, it will be necessary to 
examine the 102 franchises to see whether the power was exercised. 
It may then be that some of the franchises contain valid fare contracts, 
while others do not. In that event, the relief to be granted will involve 
passing also on matters of detail.” °° 


The majority of the Court deemed these local complexities appro- 
priate for settlement by its unaided judgment. The minority 
thought otherwise: 


“ This Court is not peculiarly fitted for that work. We may properly 
postpone the irksome burden of examining the many relevant state 
statutes and decisions until we shall have had the aid which would be 
afforded by a thorough consideration of them by the judges of the 
District Court, who are presumably more familiar with the law of Cali- 
fornia than we are. The practice is one frequently followed by this 
Court.” * 


Surely the wiser practice from every point of view dictated the 
conclusion of the minority. The Court has not been without ex- 
perience in giving a construction to doubtful state legislation 
which subsequently did not commend itself to the state court. 
The local federal tribunal, as the minority pointed out, is better 
able to feel those subtle local considerations which may ultimately 
determine the meaning of local words, than is the Supreme Court 
itself. In any event, the Supreme Court ought not to deny itself 
the preliminary reflective process involved in the consideration 
of local law by the lower federal courts. 

The policy of restricting its own jurisdiction, which underlay 
the Act of 1925, has since that Act been the Court’s guide in 
construing legislation governing its jurisdiction. The policy has 
been enforced in disposing of ambiguities arising under Sec- 





66 Td. at 163-64, per Brandeis, J. 

87 Td. at 164. 

68 Compare Risty v. Chicago, R. I. & Pac. Ry., 270 U. S. 378 sent? with 
Chicago, M., St. P. & Pac. R. R. v. Risty, 276 U. S. 567 (1928). 
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tion 266 of the Judicial Code.** The Court found the same 
consideration controlling when called upon to construe a special 
jurisdiction act.” For a particular litigation in the Court of 
Claims it was provided that “ either party hereto may appeal to 
the Supreme Court of the United States upon or from any con- 
clusion of law or judgment, from which appeals now lie in 
other cases... .”™ In the light of similar special acts and the 
policy of the Act of 1925, the Court ruled that “ appeal ” in the 
statute did not have a technical meaning, but that “ the Special 
Act must be construed to require that the review intended was 
the usual method of review at the date of the Special Act, which is 
and was by application for a writ of certiorari.” ‘’ Since this type 


of Congressional relief is not infrequent, the Court thus puts 
upon Congress the burden of unequivocal explicitness if it desires 
to enlarge beyond the general categories the Supreme Court’s 
jurisdiction in specific cases. 

There are three rules of what might be called judicial adminis- 
tration in constitutional litigation, which coincide with the Court’s 
interest in confining its docket. Constitutional questions can not 


“ ” 


be raised except in “cases” or “ controversies ” instituted ac- 
cording to the regular course of judicial procedure. Constitu- 
tional issues will not be canvassed if the case can be disposed of 
otherwise. Where constitutional determinations are unavoidable, 
the future should not be embarrassed by constitutional dicta. 

In all three directions the last term indicates a tendency to 
adhere to orthodox doctrine, to avoid premature intervention in 
public controversies, to hold a tight rein on its jurisdiction. In 
Federal Radio Comm. v. General Elec. Co.,"* the Court further 
elucidated the limits of its powers in the enforcement of modern 
legislative policies exercised through administrative tribunals. 





69 Now 28 U.S. C. § 380 (1926). For the enforcement of this policy, see Frank- 
furter and Landis, The Supreme Court Under the Judiciary Act of 1925 (1928) 42 
Harv. L. Rev. 1, 24-25. In Ex parte Hobbs, 280 U. S. 168 (1929), the Court was 
called upon to give a further construction to § 266 of the Judicial Code as amended, 
and held that where the suit to enjoin an administrative order of a state commis- 
sion did not call into question its constitutionality, the district judge need not call 
two other judges to his assistance. 

7° Colgate v. United States, 280 U. S. 43 (1929). 

7 Act of March 3, 1927, 44 Star. 1807. 

72 280 U.S. 46 (1929). 73 281 U.S. 464 (1930). 
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Howsoever a controversy may be given the forms of judicial liti- 
gation, the Court can not participate “in the exercise of functions 
which are essentially legislative or administrative.”* In view 
of the inevitable extension of the range and depth of govern- 
mental regulation through so-called quasi-judicial agencies, such 
abstention by the Court will gain increasing significance. 

Frequently in the past the Court has aroused criticism by pass- 
ing on contentious constitutional questions when cases permitted 
disposition on narrower grounds. Last term such temptations 
to decide cases on what lawyers call broad grounds were scrupu- 
lously resisted, and political sensitiveness on prickly matters 
was not exacerbated by gratuitous adjudication. Modern aspects 
of the exercise of the power of eminent domain through excess 
condemnation imply serious political and social conflicts. In- 
stead of attempting to resolve them prematurely and on an 
inadequate record, the Supreme Court disposed of the litigation 
in which they appeared to be at stake by a discriminating regard 
for local statutes and a resulting avoidance of grave constitu- 
tional questions.”* In the agricultural states, the development of 
codperatives and their place in our social economy create exigent 
and emotional issues. Exercised through powers of taxation and 
utility regulation, a process of legislative empiricism is at work 
in an attempt to gain adequate experience in the evolution of co- 
operatives. Here, again, the Court has refused to trench upon 
the free limits of social experiment by deciding constitutional 
issues before they are ripe for decision.”® 

Finally, in passing upon the allowable range of public control 
of economic enterprise through the concept of public calling, the 
Court at the last term refused to build upon dicta.”” It recog- 
nized the controlling considerations of time and place in the sub- 
jection of business enterprise to governmental regulation, and 
declined to read into the due process clause generalized dicta 
in earlier cases torn from the context of fact. 





74 Ibid. at 469. 

75 Ohio ex rel. Bryant v. Akron Metropolitan Park Dist., 281 U. S. 74 (1930). 

76 Corporation Comm. v. Lowe, 281 U. S. 431 (1930). 

77 See Tagg Bros. & Moorehead v. United States, 280 U. S. 420 (1930), limit- 
ing the effect of the opinions in Tyson & Bro. v. Banton, 273 U. S. 418 (1927), and 
Ribnik v. McBride, 277 U. S. 350 (1928). 
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The last decade has been one of the recurring phases in the 
Supreme Court’s history when its decisions have been under at- 
tack, both professional and lay. From the beginning, the very 
nature of the cases that come before the Court has implicated it 
in political controversies against which courts preoccupied with 
common law litigation are, except in rare instances, immune. 
But it is noteworthy that the periods of intense public criticism 
coincide with occasions when the Court has not adhered to its 
own doctrines for constitutional adjudication. The observance 
of these doctrines not only makes for the smoothest play of 
our constitutional mechanism. It also promotes the most effective 
dispatch of the Court’s business. The more rigorously the Court 
applies the rules by which it purports to be guided in passing 
upon constitutional issues, the more effectively does it limit the 
volume of its litigation. 

Felix Frankfurter. 


James M. Landis. 
Harvarp Law ScHOOL. 
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PLACE OF TRIAL—INTERSTATE APPLICATION 
OF INTRASTATE METHODS OF ADJUSTMENT 


N earlier article * describes the mischievous consequences of 
determining the state of trial according to the nature of ac- 
tions and of permitting suits on transitory actions wherever the 
defendant may be “ found,” and traces various attempts to escape 
these consequences by statutory and constitutional limitations on 
jurisdiction, by rules of construction, and by statutes and injunc- 
tions against exporting suits. There is a certain fascination in 
following a number of channels of legal development each with its 
separate history but with a common direction given to all of them 
by pressure to meet some practical end. In this instance investi- 
gation revealed no satisfactory way out. Attempts to meet trial 
convenience by warping the concept of “ finding ” the defendant 
have resulted in much subtlety of reasoning, but this process is 
too cumbersome to correct any but the most extreme abuses. At- 
tempts to restrain the exportation of suits have proved, if any- 
thing, less successful. 

So much painful struggle and so little accomplishment suggests 
the need of a bolder approach which would completely discard the 
doctrine of permitting suit wherever the defendant may be found. 
The question of the proper place of trial is essentially administra- 
tive in character, like the question of time which arises upon a 
motion for continuance. It should be dealt with in the same way. 
The court should be free to decide according to the circumstances 
of the case with a view to giving each party a reasonably fair op- 
portunity to present his proof. Intricate metaphysical reasoning 
as to the nature of actions and dogma as to jurisdiction should not 
be allowed to obscure this simple practical issue. The natural 
place to raise this issue is in the court where the plaintiff has begun 
his action. This article is concerned with the question as it arises 
in this way. 


I 


The purely administrative aspects of the problem will emerge 
more clearly if we turn from the interstate to the intrastate field. 


1 Foster, Place of Trial in Civil Actions (1930) 43 Harv. L. Rev. 1217. 
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Considerations affecting the choice of state may be classified with 
reference to (1) ease of access by the parties with their proof; 
(2) differences in the probable reaction of the alternative forums 
to the same proofs; (3) enforceability of a judgment if obtained. 
The first two have close analogies in the problem of choosing the 
county. It is true that here the smaller scale of distances involved 
— hundreds rather than thousands of miles — may seem to make 
mere geographical location relatively unimportant. But the most 
relevant comparison is to the situation at the period when the 
intrastate rules were in their formative stage, a time when diffi- 
culties of transportation were such as to make the burden of a 
one hundred mile journey comparable to that of a thousand mile 
journey today. Hence there is really a close analogy to the practi- 
cal problems involved in current determination of the proper state. 

Again, while there are no differences in the substantive or pro- 
cedural rules to be applied in different counties, there are usually 
differences in trial terms and calendar conditions which will make 
trial more prompt in one than in another. Subtle intuitions as to 
the turn of mind of Judge X who will hear in the case in county A 
as contrasted with that of Judge Y in county B, as to differing 
attitudes of urban and rural jurors, and as to currents of popular 
feeling, may combine to make the choice of county a vital point in 
trial strategy. 

The third phase of the interstate problem — enforceability of 
the ensuing judgment —has no counterpart within the state. 
This makes it possible to select the county solely with a view to 
its propriety as a place for trial, without any complications com- 
parable to the questions of jurisdiction which cumber the choice of 
states. The result is to make the intrastate law a possible concrete 
example of the end toward which private international law should 
strive — the same degree of interstate cooperation in the adminis- 
tration of justice as would be practiced between different depart- 
ments of a single judicial system. 

There is nothing new about applying on a wider scale the rules 
worked out for determining the county. It is thence that comes 
our dogma about local and transitory actions and most of the worst 
mischief in the law as to the state of trial. The difficulty is that the 
borrowing was uncritical, superficial, and conceptual. A system of 
procedure is like a machine. An understanding of its broader 
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functions and the relations of the parts to each other is a prereq- 
uisite to successful adaptation to a different field. Slavish imita- 
tion of a part of the model without its counterbalances is bound 
to prove unsuccessful. The obvious failings of the doctrine of 
local and transitory action in the interstate field invite a re- 
examination of the original to see whether some essential check has 
been overlooked. 

Numerous standard works ” trace the relation between the rules 
of venue and the development of jury trial, and show how the fact- 
reporting function of the jury originally made it inevitable that the 
jurors come from the place where the facts at issue arose, thus 
making all actions local; how this fitted in with and compelled 
a system of pleading designed to bring the parties to a single and 
narrow issue; how the requirement of a local venue gradually re- 
laxed with the change of the jury to a fact-trying body; how the 
changes took place with the minimum modification in forms, as 
certain allegations, which once had to be true, became fictitious; 
how the distinction between local and transitory actions came to 
turn on whether the court would permit the allegation that a 
particular event happened in one place, to wit in a totally different 
place,* and how this left the plaintiff with the prima facie power 
of designating any county in England as the place for trial of a 
transitory action. 

The plaintiff's power of determining the venue was abused.* 
The successive attempts to restrict its exercise indicate that then as 
now there was temptation to choose the most inconvenient place 
for the defendant whether or not it was convenient for the plain- 
tiff. A statute of Richard II ° attempted unsuccessfully to curb 





2 See STEPHEN, PLEADING (1895) * 315-28; THAYER, PRELIMINARY TREATISE ON 
EVIDENCE AT THE CoMMON Law (1898) c. 1; 3 HotpswortH, History or ENG- 
LisH Law (1923) 654; § id. 117-19, 140-42; Tupp, Practice (1st ed. 1796) 10- 
13; Scott, FUNDAMENTALS OF PROCEDURE (1922) 18-23. 

8 Sir Frederick Pollock has parodied the well known case of Mostyn v. Fa- 
brigas, 1 Cowp. 161 (1774), in his Leaprnc Cases Done Into ENGLISH (1892) 22: 

“Minorca lies in the Middle Sea, 
Within the ward of Cheap to wit.” 

4 See 5 Hotpswortu, History or ENnciisH LAw 117. 

5 “To the intent that writs of debt and accompt, and all other such actions, 
be from henceforth taken in their counties, and directed to the sheriffs of the coun- 
ties where the contracts of the same actions did rise; (2) it is ordained and ac- 
corded, That if from henceforth in pleas upon the same writs it shall be declared, 
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the growth of fictions and keep the venue local. Astatute of Henry 
IV ° directed that attorneys be sworn that “ they make no suit in 
a foreign county.” Various rules of court called for punishment of 
attorneys for doing so." There was a brief period in which the de- 
fendant was permitted to take issue on allegations of venue. This 
made for delay.* Finally, the practice developed of allowing mo- 
tions to change the venue originally selected by the plaintiff. A . 
stereotyped motion calculated to take care of the clearly vexatious 
cases dates from early in the seventeenth century.’ It was avail- 
able where the cause arose exclusively in one county and the plain- 
tiff had designated another. The plaintiff could prevent the change 
or change the venue back *° by undertaking to give material evi- 
dence arising in the county where he had laid it. If he failed to 
make good his undertaking he would be nonsuited. 

Later we find the common law courts exercising a discretionary 
power to change the venue for the convenience of witnesses, in 
situations where the usual stereotyped motion would not apply. A 
good illustration of the practice is Holmes v. Wainwright." The 
defendant obtained a rule nisi to change the venue from London to 
Yorkshire upon affidavit that all the witnesses lived in Yorkshire. 
The plaintiff showed that a particular fact arose in London. On 
the defendant’s agreeing to admit this fact the rule was made 





That the contract thereof was made in another county than is contained in the 
original writ, that then incontinently the same writ shall be utterly abated.” 
6 Ricu. II, c. 2 (1382). 

6 4 Hen. IV, c. 18 (1402). 

7 Tidd cites Michaelmas Rules 1654 $5, K. B.; id. 1654 § 8, C. P.; id. 15 Eliz. 
$15, C. P. Statements made in the balance of this paragraph are based on the 
chapter in Tipp, Practice entitled Change of Venue. Since both chapter and 
page numbers vary in every edition consulted, no attempt will be made at more 
precise reference. 

8 For a while the practice was to examine plaintiff on oath, later to try the 
issue to the country. 

® Tidd says that Lord Holt dated the origin from the time of James I. He 
cites TryvE, Jus Frizartt 231 (1630), as giving the fee imposed for it. The form 
of affidavit as it became settled in the time of Charles I is: “ the plaintiff’s cause 
of action (if any) arose in the county of A, and not in the county of B, or else- 
where out of the county of A.” 

10 In the King’s Bench the practice was to grant a rule absolute in the first 
instance upon the defendant’s making the motion in due form. In the Common 
Pleas the result was only a rule nisi. 

11 3 East 328 (1803). 
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absolute. Other cases emphasize the large discretion in the court 
to condition the granting of the motion on the defendant’s aban- 
donment of some of his technical legal rights; to require an under- 
taking to give judgment as of a particular term; *’ to require a 
precise showing of the number of witnesses and the nature of the 
defense; ** to require the defendant in an action on a bond to with- 
draw his plea of the general issue and go to trial on another plea 
characterized as on the merits.’* The defendant had the burden 
of overcoming the inertia of the court, and where his witnesses 
lived in one county and plaintiff’s in another, so that convenience 
was equally balanced, the plaintiff’s convenience would prevail.*® 

The modern English practice provides for fixing the place of 
trial in every action by the court or judge with “ regard to the 
convenience of the parties and their witnesses and the date at 
which the trial can take place, and when a view may be desirable 
the locality of the object to be viewed; and to the other circum- 
stances of the case, including (inter alia) the wishes of and expense 
to the parties, the relative facilities for trial in Middlesex or at 
the assizes and the burden imposed on jurors.”** The initial 
determination may subsequently be altered for “ sufficient cause 
. . . without appeal from the former direction.”** There are 
no prescribed rules even as to what is prima facie desirable.*® 
The court is free to exercise an untrammelled discretion subject 
to a reversal only where it has been clearly abused. The 1930 
Annual Practice lists only four cases in which an appeal was 





2 Foster v. Taylor, 1 T. R. 781 (1787). 
Evans v. Weaver, 1 Bos. & P. 20 (1797). 
Fenwick v. Farrow, 1 Chit. 334 (1819). 
Flecke v. Godfrey, a decision of Lord Mansfield, cited in Foster v. Taylor, 
1 T. R. 781, 782n.(a) (1787). 

16 Order 36, rule 10, in ANNUAL PRacTICE (1930) 608. Until 1902 plaintiff 
could choose the county subject to change by the court. Order 36, rule 1, in Statu- 
TORY RULES AND OrpERS (1899) 75. 

17 Order 36, rule 1, in ANNUAL PRACTICE (1930) 597. 

18 Possibly the line of least resistance in a close case would be to follow the 
common law rules of venue. In Foxwell v. Van Grutten, 14 T. L. R. 145 (1897), 
which affirms the order of the Judge in Chambers, Lord Justice Smith said that 
“ prima facie the plaintiff was entitled to put the venue where he liked, and in an 
action of ejectment with regard to land at Cornwall prima facie Cornwall was 
the right place in which to try it.” The initial weighting in favor of the plaintiff’s 
choice may have disappeared with the revision in 1902. See note 16, supra, 








46 HARVARD LAW REVIEW 


taken, the latest of which was decided in 1906. In no case was 
the appeal successful.*® 

The order directing the place of trial is made on the “ sum- 
mons for directions,” at which time it is also decided whether trial 
is to be with a special jury, with a common jury, or without a 
jury. Since the task of deciding these other questions involves 
inquiry as to the precise matters in dispute and the general char- 
acter of the testimony, there is comparatively little burden on 
court or parties to extend the inquiry to include the residence of 
witnesses and any other factors relevant to selecting the most con- 
venient place for trial. The high ability of English trial judges 
and masters and the confidence which they inspire make it pos- 
sible to settle the question satisfactorily, and with practical final- 
ity, in this simple, untechnical way. 

In the United States, the county of trial is largely regulated by 
statutes which are declaratory of the common law as to local 
actions, but more restrictive as to the plaintiff’s choice when he is 
suing on a transitory action. A few generalizations are possible 
concerning these diverse restrictions. In almost every state there 
is some check which would prevent the plaintiff from selecting 
a remote county merely to embarrass the defendant. Attempt is 
made to approximate an appropriate initial designation by means 
of rules of thumb turning on the place where the cause arose, or 
on the residence of the defendant or of either party. In some 
states the plaintiff has an alternative choice of suing in the county 
where the defendant is served.*® There are special rules to take 





19 The cases are The Assyrian, 4 T. L. R. 694 (1888) ; Soley v. Lage, 12 T. L. R. 
191 (1896); Foxwell v. Van Grutten, 14 T. L. R. 145 (1897); Thorogood v. 
Newman, 23 T. L. R. 97 (1906). Perhaps Powell v. Cobb, 29 Ch. D. 486 (1885), 
should be added. Objection to change of venue was included with other un- 
successful grounds of appeal. Only Thorogood v. Newman is subsequent to the 
1g02 revision. In addition there is one reported case in which the trial judge 
expressed disapproval of the Master’s order which had been objected to by one 
of the parties but was not appealed from. See Jones v. Consolidated Anthracite, 
Ltd., [1916] 1 K. B. 123, 131. 

20 At common law defendant could be served anywhere in England regard- 
less of the venue. Some American states have restrictions requiring service to be 
in the county where the action is pending. Where this is true it is, of course, 
necessary to provide for trial where defendant is found. See Mp. Ann. Cope 
(Bagby, 1924) art. 75, §§ 157, 158, providing for service wherever defendant is 
found after a return non est in the county prescribed as normally appropriate for 
trial. In other states there is less clue to the motive for permitting suit where 
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care of particular types of litigation, such as actions on insur- 
ance contracts, or for personal injuries, and sometimes there are 
provisions that a suit on a contract may be brought in the county 
where it is to be performed. In addition, many states preserve 
the common law device of changing the venue for grounds in- 
cluding convenience of witnesses. The result is that the rules 
of thumb have only prima facie effect and are subject to discre- 
tionary modification wherever there is a balance of convenience 
in favor of some other county.” 

Such discretionary powers as are vested in the trial courts 
seem to be exercised satisfactorily. Seldom does an appellate 
court hold that there has been an abuse of discretion in grant- 
ing or denying a change of venue. The rules of thumb may give 
rise to questions of construction and to a resultant burden on ap- 
pellate courts, and may in some instances protract litigation. 
On the other hand they avoid the existence of an issue as to the 
proper place of trial in every case. It is doubtful whether we 
would be better off without any rules at all — unless we could 
transplant the entire English judicial system, including better 
paid, more independent, and more trusted trial judges, charged 
with ample discretionary powers as to all the details of practice. 

The danger that a plaintiff who mistakes his county may fall 
afoul of the Statute of Limitations or lose the advantage of at- 
tachments or garnishments can be obviated by providing that the 





defendant is found in view of modern provisions for leaving process at his resi- 
dence and in view of the general rule that process will run throughout the state 
as at common law. In some instances it may have been intended to protect the 
plaintiff from mistaking for defendant’s home the place where defendant is. This 
of course is unnecessary where defendant may only move to change from a wrong 
to a proper county, and not to dismiss. See note 22, infra. 

21 See Appendix for summary of various statutes. Seventeen states have ex- 
press provisions for changing venue for convenience of witnesses, seven more for 
“ cause,” which, in view of the common law practice, probably includes con- 
venience of witnesses. Eighteen states have provisions which by implication ex- 
clude change on account of convenience of witnesses. In the other six states no 
provision was found. This may mean that the common law rules prevail. Or it 
may be the result of a necessarily hasty search in so many statute books with 
varying practices as to indexing. In thirty-two states there is a tendency to give 
defendant rather than plaintiff the advantage of trial at his home —except for 
special provisions permitting trial of certain actions where they arise. In only 
eleven is there clear evidence of preference for the plaintiff’s convenience. In 
the other five states no clear statutory indication was found. 





48 HARVARD LAW REVIEW 


plaintiff’s suing in the wrong county shall only give the defend- 
ant the right to change the venue by timely motion and will not 
result in a dismissal. Such legislation is in force in some fourteen 
states and has been recommended by Dean Pound and others for 
general adoption.” 

Whether we look to the common law, the modern English 
rules, or the American statutes governing the county of trial, we 
find nothing so irrational as the doctrine of local and transitory 
actions conventionally applied in the interstate field. There was 
no harm, for example, in the common law requirement that the 
venue of actions for trespass to land should be laid in the 
county where the land was, since this was usually the most con- 
venient place for trial and it involved no risk of leaving the plain- 
tiff without remedy anywhere.** Whatever the venue require- 
ment, process might be served anywhere in England. Moreover, 
the requirement could be waived. Even in local actions the 
venue could be changed where necessary to secure an impartial 
trial.** In the case of transitory actions we have seen that none 
of the systems gives the plaintiff an unrestricted choice which he 


may exercise with a view to vexing the defendant or getting be- 
fore whatever judge or type of jury is most likely to look favor- 
ably on his claim. Each system bears witness that in spite of the 
smaller geographic scale involved, the county of trial is important 
enough to warrant determination according to notions of con- 





22 The states are: California, Idaho, Iowa, Montana, Nevada, Minnesota, New 
York, North Dakota, Oregon, South Carolina, South Dakota, Utah, Washington, 
and Wisconsin. See Pound, Some Principles of Procedural Reform (1910) 4 Itt. L. 
Rev. 491, 497. A similar advantage was urged as one of the reasons for a state’s 
adoption of a unified system of courts. See a committee report signed by Everett 
P. Wheeler, chairman, Roscoe Pound, Charles F. Amidon, Joseph Henry Beale, 
Frank Irvine, Samuel C. Eastman, William E. Mikell, Henry D. Estabrook, 
Edward T. Sanford, Charles E. Littlefield, Charles S. Hamlin, Charles B. Elliott, 
George Turner, John D. Lawson, William L. January. (1917) 1 J. Am. Jun. Soc. 
IOI, 104. 

28 Cf. Livingston v. Jefferson, Fed. Cas. No. 8,411 (D. Va. 1811), discussed in 
the writer’s previous article, Place of Trial in Civil Actions (1930) 43 Harv. L. 
REv. 1217, 1219. 

24 Compare Ellenwood v. Marietta Chair Co., 158 U. S. 105 (1895), where the 
point that an action for trespass to land was tried in the wrong state was first 
raised by the Supreme Court of the United States, and the action dismissed on this 
ground. The record indicates the point was not taken below. Nor was it men- 
tioned in the briefs. See criticism of this case in Scott, FUNDAMENTALS OF PRO- 
CEDURE 24-30. 
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venience. The variations are only as to the extent of the discre- 
tion left to the trial judge, and as to whether plaintiff’s or de- 
fendant’s convenience is to be preferred where a choice must be 
made. Except in the American states which do not recognize 
convenience of witnesses as a ground for change of venue, it is 
possible to settle the question after the parties are at issue and 
after a preliminary inquiry as to the testimony which they will 
need. 


II 


Are there any insuperable obstacles to a comparable handling 
of the interstate problem? One is provincialism. There is al- 
ways a danger that courts will be less concerned with doing jus- 
tice between the parties before them than in vindicating local 
interests at the expense of foreigners.” We may have advanced 
beyond some of the cruder manifestations of this spirit, but it 
exerts a subtle influence on close cases, making courts reluctant 
to reéxamine traditional premises where there is resulting hard- 
ship only to non-residents or foreign corporations, making them 
strike somewhat different balances between competing interests 
of plaintiff and defendant according to which one happens to be 
aresident. A similar psychological factor is the tendency to over- 
emphasize symmetrical development of principles when they are 
applied to situations not likely to recur with frequency. These 
factors are largely subconscious. As modern conditions increas- 
ingly force courts to consider the effect of their rulings as to the 
state of trial, they are less likely than heretofore to be ruled 
by artificial dogma and chauvinistic complexes. 

A more practical obstacle to applying the intrastate analogy is 
that the issue as to the state of trial must be presented to indi- 
vidual states which can speak only for themselves and can not be 
certain that another state will follow what they believe to be the 
proper doctrine of international law. If a court in state A dis- 
misses the action on the ground that state B is the proper state 
for trial, can it be sure that courts in state B will not also refuse 





25 See Hatch v. Spofford, 22 Conn. 485, 499 (1853), quoted in Blair, The 
Doctrine of Forum Non Conveniens in Anglo-American Law (1929) 29 Cot. L. 
Rev. 1, 7, n. 35: “ That country is undutiful and unfaithful to its citizens, which 
sends them out of its jurisdiction to seek justice elsewhere.” } 
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to entertain it? Will the plaintiff lose the advantage of attach- 
ment liens or of his having “ found ” an elusive defendant, or will 
the Statute of Limitations be set up, in case he is forced to begin 
over again in another state? The court in state A can not, as in 
the intrastate situation, simply order a transfer of the action ta 
state B so that there will be a continuation of the same action. 
There is no procedure for attaching property or debts on mesne 
process in aid of an action in another state. It is submitted that 
these obstacles are only superficial and can easily be avoided with 
a little ingenuity in adapting to this situation machinery with 
which our courts are familiar in other connections — the condi- 
tional decree in equity and the granting of a discretionary common 
law motion on such terms as seem equitable. 

Assuming that the plaintiff has begun an action in a place which 
on the whole does not seem convenient, the question should be 
not whether he is to be penalized by a dismissal, but whether the 
ends of justice might better be served by trial elsewhere, and on 
what terms. This will make it possible, as in the case of motions 
for change of venue, to ascertain just what is the issue and 
what testimony will be needed, before deciding whether or not 
the court should entertain the action. The dismissal may then 
be conditional on the defendant’s stipulating to admit service 
and waive all objections to proceeding in the state he con- 
tends is more appropriate, agreeing if necessary to waive the 
Statute of Limitations, and making such other stipulations as may 
be essential in order that the dismissal may operate for all practi- 
cal purposes as a change of venue to the other state. If property 
or debts have been attached and the court believes that the plain- 
tiff ought not to lose his lien, the defendant may be required to 
give bond to satisfy any judgment obtained in the other state. 
Delay incident to compelling the plaintiff to start again may be 
compensated for by requiring the defendant to codperate in ex- 
pediting trial in the other state. He may be required to serve his 
answer in less than the time allowed. It might even be insisted 
that he waive a requirement of the foreign state as to the county 
for trial, and permit trial in an adjoining county which is about 
equally convenient but in which the case would be reached more 
promptly. It is not intended to urge that all or any of these con- 
ditions would be appropriate in every case. The amount of con- 
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cessions required of the defendant should depend upon how rea- 
sonable the plaintiff was in beginning his action where he did. 
The exact form of the order should be left to the sound discretion 
of the trial judge in meeting the infinitely varying situations 
which will come before him. 

Wherever there is the slightest danger of the defendant’s suc- 
cessfully repudiating his stipulations in the foreign court, the 
initial court may, in lieu of dismissing the action, stay it sub- 
ject to appropriate conditions, including a stipulation permit- 
ting the summary entry of judgment in case the defendant re- 
sorts to obstructive tactics abroad. Or the stay may be used 
where there is any uncertainty as to what may be accom- 
plished in the foreign court even with the full codperation of the 
defendant.”® 

A Pennsylvania statute *’ in force since 1869 permits a some- 
what similar procedure when a non-resident plaintiff sues a resi- 
dent defendant and the defendant submits an affidavit that he has 
a just defense and that the witnesses live in the plaintiff’s state. 
It calls for discontinuing the action upon delivery by the defend- 
ant of a power of attorney both to enter his appearance in the 
plaintiff's state and to confess judgment in any court in the 
United States for the amount recovered in the action in plaintiff’s 
state, subject to the proviso that the action is not barred in that 
state at the time of the application to discontinue. While this 
statute is helpful so far as it goes, it illustrates vividly the futility 
of relying on specific legislation to regulate procedural problems 
of this sort. The legislation has all the earmarks of having been 
passed either to help a lawyer with influence in a specific case, or 





26 See Note (1930) 39 YALE L. J. 1196, advocating an analogous use of a con- 
ditional stay in certain situations involving concurrent litigation in two states, and 
citing some authority for granting a stay under circumstances in which a dismissal 
might be refused. 

As a matter of form counsel would doubtless feel safer in submitting their 
motion to dismiss or stay before the time for answering expires and before 
filing a formal answer, but including in their motion a specification of what 
will be their grounds of defense when required to answer in the court ulti- 
mately held to be appropriate. It is very doubtful, however, whether a court 
would be justified in insisting upon nice distinctions as to whether the motion 
precedes, accompanies, or follows a formal answer, provided that it is otherwise 
timely. 

27 Pa. Stat. (West, 1920) § 17064. 
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to prevent a recurrence of what seemed an unreasonable handling 
of a single controversy. It suggests no broad consideration of re- 
lated problems. There is no provision for the situation where 
plaintiff and defendant are both non-residents,” or for waiver of 
the Statute of Limitations if necessary, or for preserving equiva- 
lent advantages to a plaintiff who has attached property. If 
legislation is to be passed to deal with such cases it should be as 
general as possible and leave to the courts broad discretionary 
powers to do whatever may seem reasonable under the circum- 
stances. No matter how little dispute there is as to the desira- 
bility of such legislation, there is comparatively little chance of 
overcoming legislative inertia and securing its passage unless 
some accident happens to focus attention upon it. 

The best hope is that the courts will feel free to take appropri- 
ate action without specific legislation authorizing them to do so. 
It is submitted that authority for such action is implicit in well- 
established common law principles. The closest analogy is to 
change of venue on terms for the convenience of witnesses.” 
Many other instances suggest themselves, in which courts of law 
have felt free to attach conditions to discretionary orders — as in 
granting leave to amend,* allowing the filing of a plea after de- 





28 Perhaps the statute implies that an unconditional dismissal would be ap- 
propriate where plaintiff and defendant both reside in the same state. What 
effect it would have where both are non-residents but of different states would 
depend on how far the courts will push the doctrine of expressio unius exclusio al- 
terius. See Radin, Statutory Interpretation (1930) 43 Harv. L. Rev. 863, 873, and 
Landis, A Note on “ Statutory Interpretation,” ibid. 886, 892. There may well be 
a difference between the attitude toward social legislation involving burning issues 
and that toward isolated tinkering with procedure. In the latter instance the most 
realistic assumption is that the legislature was dealing only with a specific case 
without thought of any wider application of the possible logical implications of the 
words used. The court should be free to use its own judgment as to the desirable 
rule in cases which fall just outside the language used. The danger that courts 
will not take this attitude is what makes the drafting of such legislation so. 
perilous. 

29 See pp. 44-45, supra, for English cases. See also Carpenter v. Watrous, 5 
Wend. 102 (N. Y. 1830) ; cf. Ellis v. Fitzpatrick, 3 Ind. T. 656, 64 S. W. 567 (1901). 

80 Knauth v. Heller, 68 Hun 570, 23 N. Y. Supp. 106 (1893) (permitting amend- 
ment denying agent’s authority, conditioned on defendant’s producing him for pre- 
liminary examination) ; Farmers Handy Wagon Co. v. Casualty Co. of America, 184 
Iowa 773, 167 N. W. 204, 169 N. W. 178 (1918) (requiring consent to withdrawal 
of stipulation waiving jury). See also (1930) 49 C. J. 544. 
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murrer overruled,” allowing continuances,” permitting the tak- 
ing ** or setting aside of a nonsuit,** granting or denying a new 
trial,** and so forth. The only controversy is as to what orders 
are discretionary and what terms are appropriate under particu- 
lar circumstances. These numerous analogies suggest that if 
there is a discretionary authority to dismiss actions brought in an 
inconvenient state, this discretion may be exercised subject to 
flexible conditions which will mitigate possible hardship on plain- 
tiffs and make the relief more generally available to defendants. 


III 


It seems generally recognized that there is a discretionary 
power to dismiss where the parties are aliens or foreign corpora- 
tions.*° Is this, like the common law correctives against an in- 
appropriate county, merely illustrative of a broad power of com- 
mon law courts to adapt their procedure to varying facts — or is 
it a survival of historic inhospitality to foreigners? The latter 
hypothesis seems scarcely tenable when we look to the exercise of 





81 Tefft v. McNoah, 9 Mich. 201 (1861) (condition that defendant go to trial at 
the then term). 

82 Ames v. Webbers, 10 Wend. 575 (N. Y. 1833) (condition that death shall not 
abate action). See also (1917) 13 C. J. 192. 

83 Matter of Waverly Waterworks Co., 85 N. Y. 479 (1881) (condition that 
plaintiff pay defendant’s expenses). See also (1919) 18 C. J. 1168. 

84 See (1919) 18 C. J. 1213. 

35 See (1928) 46 C. J. 418; Scott, FUNDAMENTALS OF PROCEDURE c. Iv. In Mul- 
horn v. Public Serv. Trans. Co., 130 Atl. 516 (N. J. 1925), it appeared that in a suit 
by a wife for her injuries and by her husband for consequent loss of services, the 
jury had allowed the husband damages for his own personal injuries. A new trial 
was ordered unless the plaintiff would amend so as to set up a claim for his own 
injuries, and thus bar himself from bringing another action. 

86 See The Belgenland, 114 U.S. 355 (1885), an admiralty suit growing out of a 
collision between a Norwegian and a Belgian ship. No American citizen was inter- 
ested. The Court held it for the discretion of the trial court to entertain jurisdiction 
or not, referring to a similar common law rule. 114 U.S. at 361. Matthali v. Galit- 
zin, L. R. 18 Eq. 340 (1874) ; Robinson v. Kerr (1793), reported in note to Rea v. 
Hayden, 3 Mass. 25 (1807) (action on a contract made where the alien parties re- 
sided, not allowed) ; Nashua River Paper Co. v. Hammerhill Paper Co., 223 Mass. 8, 
111 N. E. 678 (1916) ; Discounto Gesellschaft v. Umbreit, 127 Wis. 651, 106 N. W. 
82z (1906), aff'd, 208 U. S. 570 (1908) (German corporation versus German in- 
dividual, as principal defendant, and Wisconsin garnishee) ; Great Western Ry. v. 
Miller, 19 Mich. 305 (1869). For other cases in which the principal was recog- 
nized, see Note (1924) 32 A. L. R. 6, 8. 
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the discretionary power. It does not result in unfair discrimina- 
tion against foreign plaintiffs; rather does it protect foreign de- 
fendants from unnecessary hardship. It is much more easily 
explained on procedural grounds alone. Where both the parties 
are foreigners there is a high probability that the local forum 
is inappropriate, and this warrants dismissal unless there are 
some special facts which make it reasonable to entertain the 
action. 

The same procedural considerations require the exercise of a 
like discretion where the plaintiff is a citizen of a sister state. 
Otherwise a visitor from a sister state may actually be subject 
to a risk from which the visiting alien is protected — the risk of a 
vexatious suit brought by a plaintiff who could easily have sued 
at their common domicil but who hopes to force a settlement by 
reaching him at a place where it would be highly inconvenient to 
defend. There is authority for this interpretation in the English 
and Scotch cases, which freely entertain the plea of forum non 
conveniens. Under this practice a Scotchman has been denied the 
right to sue a Scotch bank in England.** The explanation for 
the doctrine given by the House of Lords is merely that it serves 
the ends of justice, not that a foreigner, much less a resident 
of the other kingdom, has an inferior standing in a court of 
Great Piitain.** 

Unfortunately the close analogy between dismissing incon- 
venient actions by aliens or foreign corporations and actions by 
residents of other states, and the relation of both problems to the 
intrastate law of venue, have been obscured by loose talk as to the 
inferior status of non-citizens.*® This and Supreme Court dicta 
listing access to the courts in the several states as one of the 
privileges and immunities guaranteed to citizens of each state by 
Article IV, Section 2 of the Constitution, led many courts to de- 
cide that they had no power to dismiss an action by a resident of 
a sister state if they would entertain a similar action by a resident 
of their own state. It was assumed that a discrimination against 





87 Logan v. Bank of Scotland, [1906] 1 K. B. 141. 

88 Société du Gaz de Paris v. Armateurs francais, [1926] Sess. Cas. (H. L.) 13. 

89 See HENDERSON, PosITION OF FoREIGN CORPORATIONS IN AMERICAN CONSTITU- 
TIONAL LAw (1918) c. vi. See also Kentucky Finance Corp. v. Paramount Auto 
Exchange Corp., 262 U.S. 544 (1923). 
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non-residents was equivalent to a discrimination against citizens 
of other states.*® : 

The few cases upholding the power to dismiss were not carried 
beyond the state courts, and not until the recent case of Douglas v. 
New York, N. H. & H.R. R.“ was the question settled. This 
case upheld the New York practice making it discretionary 
whether to entertain an action by a non-resident against a foreign 
corporation.** A brief examination of the antecedents of the 
case is necessary to understand both its constitutional implica- 
tions and its significance in the private law of the states which 
had previously deemed themselves hemmed in by a constitutional 
limitation. 

In reconciling the broad language of the privileges and im- 
munities clause with that measure of autonomy to which the 
several states were deemed entitled, at least three restrictive doc- 
trines have been evolved. First, that only certain privileges are 
protected — not including that of dredging for oysters,** but, ac- 
cording to frequent reiteration, including the privilege of suing.** 
The second is that discriminations are permissible which are not 
hostile in character but are reasonably adapted to differences in 
situation between residents and non-residents.*° And finally it 
has been suggested that there is a distinction between residence 
and citizenship, and that a discrimination based on residence 
alone is not prohibited.** A bald statement of the last makes it 
sound like an evasive quibble. It has been criticized as incon- 
sistent with the provision of the Fourteenth Amendment which 
makes citizens of the United States citizens of the state wherein 





40 See Blair, supra note 25; Notes (1928) 41 Harv. L. Rev. 387; (1928) 37 YALF 
L. J. 983. 41 279 U.S. 377 (1929). 

42 See Murnan v. Wabash Ry., 246 N. Y. 244, 158 N. E. 508 (1927), for an ex- 
position of the New York practice. In the Douglas case it is referred to as statu- 
tory, but without specifying whether the statutes create or limit an otherwise 
broader power of dismissal. Which is the proper view was one of the points on 
which the Minnesota court divided in the Boright case, infra note 62. 

43 Corfield v. Coryell, Fed. Cas. No. 3,230 (E. D. Pa. 1823); McCready v. 
Virginia, 94 U. S. 391 (1876). 

44 Corfield v. Coryell, supra note 43; Ward v. Maryland, 12 Wall. 418, 430 
(U. S. 1870) ; Chambers v. Baltimore & Ohio R. R., 207 U. S. 142 (1907) ; Cana- 
‘dian No. Ry. v. Eggen, 252 U. S. 553 (1920). 

45 Chemung Canal Bank v. Lowery, 93 U.S. 72 (1876). 

46 See Loftus v. Pennsylvania R. R., 16 Ohio App. 371, 140 N. E. 94 (1923). 
See also cases cited in note 48, infra. 
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they reside.*’ It has been rejected in at least two cases, each hold- 
ing a particular discrimination against non-residents an uncon- 
stitutional discrimination in fact against citizens of other states.** 
So far as the Supreme Court is concerned, it has been used only 
where the discrimination was deemed reasonable.*® Possibly 
oysters can justly be reserved for citizens, including those who live 
abroad, and denied to persons who continue citizens of other 
states although in some sense local residents. But in the case of 
procedural regulations it would be difficult to find a reasonable 
basis for discrimination based on a citizenship not coinciding 
with residence. This suggests that the third formula may be only 
a somewhat more iegalistic phrasing of the second.* 

Following one or the other of the formule it had long been 
settled that there may be imposed on non-residents bringing or de- 
fending actions conditions which are not applied to residents — 
such as different periods of limitation,” the filing of costs bonds,” 
and more summary liability to attachment.** Doubtless there 
would have been no challenge to a requirement of venue compel- 
ling trial in the county nearest to the common domicil of non- 
resident litigants. But somehow a rule of jurisdiction confining 
them to the available domiciliary courts was not looked upon in 
the same light. Literal adherence to language of the Supreme 





47 See Meyers, The Privileges and Immunities of Citizens in the Several States 
(1903) 1 Micu. L. Rev. 286, 383, cited with approval by Blair, supra note 25, at 14, 
Nn. 70. 

48 Blake v. McClung, 172 U.S. 239, 247 (1898) ; Travis v. Yale & Towne Mfg. 
Co., 252 U. S. 60, 79 (1920) (holding that a taxing scheme “if it discriminates 
against all non-residents, has the necessary effect of including in the discrimination 
those who are citizens of other States; and, if there be no reasonable ground for 
the diversity of treatment, it abridges the privileges and immunities to which such 
citizens are entitled’). (Italics ours.) 

49 See the dissenting opinion of Mr. Justice Brewer in Blake v. McClung, 
172 U. S. 239, 262 (1898); La Tourette v. McMaster, 248 U. S. 465 (1919). In 
Maxwell v. Bugbee, 250 U. S. 525, 539 (1919), the Court, having found no pro- 
tected privilege involved, held it unnecessary to decide whether the act in question 
could be sustained on the narrow ground that the discrimination was based on 
residence and not on citizenship. 

50 See (1930) 28 Carir. L. REv. 159. 

51 Chemung Canal Bank v. Lowery, 93 U. S. 72 (1876) ; Canadian No. Ry. v. 
Eggen, 252 U. S. 553 (1920). 

52 See Blake v. McClung, 172 U. S. 239, 256 (1898). See also Ownbey v. 
Morgan, 256 U.S. 94 (1921). 

53 Central Loan & Trust Co. v. Campbell, 173 U. S. 84 (1899). 
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Court, although uttered when neither the facts nor the general 
line of reasoning had anything to do with problems of venue, gave 
rise to the belief that whatever disparate conditions are imposed 
on the non-resident plaintiff, he must be left a substantially ade- 
quate remedy in the forum he has selected, regardless of the 
availability of the courts at his domicil. Emphasis is on the privi- 
lege of the plaintiff, not on the doing of justice between the 
parties.™* 

This argument was advanced in the Douglas case,”° but is 
scarcely noticed in the opinion of Mr. Justice Holmes. He 
confines himself to the somewhat nicer argument of the petitioner, 
which was, as he restates it, that “ a citizen of New York is a resi- 
dent of New York wherever he may be living in fact, and thus 
all citizens of New York can bring these actions, whereas citizens 
of other States can not unless they are actually living in the 
State.” °’ The Court answers this by assuming that the New 
York courts would apply their doctrine to residents in “ the pri- 
mary sense of one actually living in New York,” and then 
continues: 


“ A distinction of privileges according to residence may be based 
upon rational considerations and has been upheld by this Court, empha- 
sizing the difference between citizenship and residence, in La Tourette v. 
McMaster, 248 U.S. 465. Followed in Maxwell v. Bugbee, 250 U. S. 
525, 539. . . . There are manifest reasons for preferring residents in 
access to often overcrowded Courts, both in convenience and in the fact 
that broadly speaking it is they who pay for maintaining the Courts 
concerned.” ** 





54 See State ex rel. Prall v. District Court of Waseca County, 126 Minn. so1, 148 
N. W. 463 (1914). Apart from the mechanical building upon dicta of the Supreme 
Court, there would seem to be as little foundation for this argument as for a 
contention that the common statutes requiring trial in the county where one of 
the parties lives deny the equal protection of the laws. Under them the courts 
in a particular county may be open to residents of that county and yet under 
identical circumstances closed to residents of other counties. 

55 BrieEF FOR PETITIONER 19. 

56 The Chief Justice, Mr. Justice Van Devanter, and Mr. Justice Butler dis- 
sented without opinion. 279 U. S. 377, 388 (1929). We are left in the dark 
whether they believed the New York practice unconstitutional or merely accepted 
the other point of the petitioner, that it could not be applied in cases arising under 
the Federal Employers’ Liability Act. 

57 279 U.S. 377, 386. 58 Td. at 387. 
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In establishing the competency of state courts to dismiss ac- 
tions by non-residents when another forum is deemed more ap- 
propriate, the Douglas case furnishes no very clear criterion as to 
the limits, if any, on the exercise of discretion, nor even of the 
standards which should govern. In view of the availability of the 
home forum there was no question that the New York courts had 
reached a fair result as between the parties. This is evidently rec- 
ognized by the Supreme Court’s reference to the “ convenience ” 
of the distinction drawn. But what is meant by the emphasis on 
crowded courts and the burdens on local taxpayers? *° Are these 
factors considered relevant in themselves or only additional rea- 
sons for not doing an injustice to the foreign corporate defend- 
ant? It is submitted that once the plaintiff establishes the 
appropriateness of a particular forum as between himself and 
defendant, he should not be handicapped because he is not a local 
taxpayer, and that if his choice of forum is vexatious no amount 
of local tax-paying should purchase for him an undue advantage 
over the defendant. Under this view the non-resident plaintiff 
might claim a constitutional right to sue in a sister state which is 
substantially nearer his home than the defendant’s, or at least 
that the court exercise jurisdiction unless the defendant submit to 
suit at the plaintiff’s home. Perhaps a court free to exercise dis- 
cretion would allow the same remedies to a close neighbor as to 
one of its own citizens where the alternative was a remote forum,” 
and of course there is a certain margin of judgment which must 
be left to the state courts. The constitutional problem is most 
likely to arise in the event that the Douglas case should prove a 
stimulus for legislation dealing with non-resident litigants. A 
statute flatly excluding actions between non-residents would not 





59 The argument is taken from some of the state cases which had anticipated 
the constitutional holding of the Douglas case. They are cited with approval 
by Blair, supra note 25, at 25. In the state courts the argument may have been 
thrown out as a sop to local patriots who might otherwise be distressed by the 
failure to harass a foreign corporation. There is perhaps one situation where the 
effect on trial calendars might properly influence the court’s discretion. It would 
refute an attempt by the plaintiff to justify his choice of an otherwise inappropri- 
ate forum because he could get to trial there more quickly than at home. A 
state’s efforts to expedite local justice should not be thwarted by compelling it to 
cerry the burdens of more backward neighbors. 

60 See Murnan v. Wabash Ry., supra note 42, and subsequent disposal of the 
case in 222 App. Div. 833, 226 N. Y. Supp. 393 (1928). 
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only operate unfairly in certain instances, but might also be held 
unconstitutional. 

The most interesting question suggested by the Douglas case 
is what will happen in the states which have thus far felt a con- 
stitutional compulsion to entertain vexatious suits by plaintiffs 
who are citizens of other states. Will they now feel free to treat 
questions as to the state of trial as sensibly as they do questions 
as to the county of trial, and will they regard citizens of sister 
states as no more entitled to abuse their processes than aliens 
and foreign corporations? ‘This question was raised recently in 
Minnesota in the case of Boright v. Chicago, R. I. & Pac. R. R.* 
The case was recognized as of great importance. Numerous coun- 
sel filed briefs as amici curiae — representatives of railroads and, 
on the plaintiff’s side, counsel for labor unions and counsel whose 
interest is not stated of record. These last, one may infer, were 
interested as frequently appearing for non-resident plaintiffs in 
personal injury cases. The victory was for the personal injury 
racket — not, however, without a vigorous dissent. Thriving 
under a highly organized and thus far judicially tolerated system 
of ambulance chasing, and the old beliefs as to the effect of the 
privileges and immunities clause, the spectacle of vexatiously im- 
ported litigation has long been familiar in Minnesota. The ma- 
jority opinion in the Boright case suggests that judges are perhaps 
becoming callous to it.** It seemed that the common law power 





61 Cf. S. C. Cope Civ. Proc. (1922) § 744; construction given similar provision 
of North Carolina Code in Ledford v. Western Union Tel. Co., 179 N. C. 63, 1o1 
S. E. 533 (1919); and former provision of New York Code involved in Robinson 
v. Oceanic Steam Nav. Co., 112 N. Y. 315, 19 N. E. 625 (1889). See also Loftus 
v. Pennsylvania Ry., supra note 46. 

62 230 N. W. 457 (Minn. 1930) ; see similar view advanced as alternate ground 
in Herrmann v. Franklin Ice Cream Co., 114 Neb. 468, 208 N. W. 141 (1926). 
Boright was an employee of defendant living in Kansas and injured there. De- 
fendant was an Illinois corporation having a substantial part of its railroad sys- 
tem in Minnesota and there engaged in intrastate as well as interstate commerce. 
Defendants also asked for dismissal to avoid a burden on interstate commerce. 
This plea was denied, following earlier Minnesota cases, on the ground that the 
objection under the commerce clause does not apply to a railroad operating part 
of its system within the state. This is a point still open under the decisions of the 
United States Supreme Court. See Foster, Place of Trial in Civil Actions (1930) 
43 Harv. L. Rev. 1217, 1232. 

63 See authorities referred to by Stone, J., in his dissenting opinion, 230 N. W. 


457, 464. 
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to adapt procedure to prevent its abuse had atrophied from dis- 
use, and the court found on non-constitutional grounds that it was 
powerless to dismiss such suits.** Instead of regretting this situa- 
tion, it glorified the Minnesota law for its hospitality to strangers, 
thus indicating that it was still thinking in terms of a philosophy 
which assimilates a would-be litigant to a laborer or business man 
entitled to a free opportunity to try his luck in whatever state 
he chooses. Compelled by the United States Supreme Court to 
abandon any constitutional sanction for this theory, the majority 
of the Court still stubbornly adheres to it as determining at least 
the domestic policy of the state. The decision is hardly one to 
commend itself for general acceptance. 


IV 


This is a theoretical, academic treatment. Its purpose ends 
with pointing out indisputable abuses, analyzing the various lines 
of legal development which have resulted from efforts to cope 
with them, and recommending the exercise of a discretionary 
power of dismissal, subject to conditions safeguarding the inter- 
ests of plaintiffs, both as the only adequate solution and as in ac- 
cord with the most vital traditions of common law development. 
Theoretical analysis can show how closely related this is to prac- 
tice that has worked successfully in choosing the place of trial 
both on the smaller intrastate scale and on the larger interna- 
tional scale, and which is generally conceded to be appropriate 
for deciding in what state a corporation may sue. The academic 
writer can not hope to furnish assistance in the practical prob- 
lems which will rise in the exercise of discretion.°° ‘These must 





64 The dicta cited for this position do not seem very compelling. As a matter 
of purely formal logic the dissenting opinion seems more convincing. One wonders 
whether the majority of the court would have found the earlier dicta so persuasive 
in case the issue had been whether to open rather than to keep open the door to 
vexatious litigation. 

65 Blair, supra note 25, at 20, analyzes the cases to show the practical function- 
ing of the doctrine of forum non conveniens. In addition, some help may be de- 
rived from cases passing on the exercise of discretion by trial courts to change the 
venue for convenience of witnesses. See, e.g., State v. Superior Court, 147 Wash. 
690, 267 Pac. 503 (1928) (change prevented by admissions) ; Wakpala State Bank v. 
Tackett, so S. D. 385, 210 N. W. 199 (1926) (refusal of change where purpose 
was to re-litigate point already settled); Bell v. Morris Canal & Banking Co., 3 
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be left to the experience and sound judgment of the courts, par- 
ticularly of trial courts. There need be little fear that they will 
abuse a discretion frankly recognized as such. The danger is 
always lest an illusory quest for certainty lead them to predicate 
mechanical rules on the solutions deemed advisable in a few of 
the more common cases, thus turning a simple practical problem 
into a complicated mystery.” 


Roger S. Foster. 


Yate University ScHoot or Law. 





Green 63 (N. J. 1835) (venue changed to be near bank’s books, removal of which 
would have interrupted public business of the bank) ; Belding v. Archer, 131 N. C. 
287, 42 S. E. 800 (1902) (court influenced by relative promptness of trial in two 
possible counties). See also pp. 44-45, supra. The case of American Historical Soc. 
v. Glenn, 248 N. Y. 445, 453, 162 N. E. 481, 483-84 (1928), suggests the desirabil- 
ity of caution against hasty generalizations based on the interests of either plain- 
tiffs or defendants alone. The court said “ It is a great and fundamental privilege 
of defendants to have small causes brought in local courts heard in their own terri- 
tory.” Cf.N. Y.C.P.A. (1920) § 182, giving plaintiff a prima facie right to sue in 
his own county if he chooses; and see note 21, supra, for differences in statutes de- 
termining the county according to whether plaintiff’s or defendant’s convenience 
should prevail. 

66 Contract actions are less likely than tort to require transportation of 
numerous witnesses, and perhaps more likely to involve pursuing an evasive debtor. 
Hence there is less occasion for the exercise of discretion to dismiss. It is obvious, 
however, that this generalization is subject to exception. Compare dicta in New 
York that the discretionary power exists only in tort cases. These dicta were 
accepted as settling the state law by Thatcher, J., in Pantswowe Zaklady Graviozne 
v. Automobile Ins. Co., 36 F.(2d) 504, 506 (S. D. N. Y. 1928), (1930) 43 Harv. 
L. Rev. 1157. See Blair, supra note 25, at 30. 
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APPENDIX 


For each state the first citation is to the provision for venue; the second 
to the provision for change of venue. The phrase “for prejudice” is used 
to cover objections to both court and jury; reference to this ground is made 
only where there is no legisiative provision which in terms includes change 
for convenience of witnesses. 


Alabama. Cope (Michie, 1928) § 10467 (defendant’s county; in non- 
contract actions, alternative where action or omission occurred). Jbid. 
§ 10476 (for prejudice). 

Arizona. Cope (Struckmeyer, 1928) § 3715 (defendant’s county; excep- 
tions include alternative where contract was to be performed). Jbid. § 3718 
(convenience of witnesses). 

Arkansas. Dic. Stat. (Crawford & Moses, 1921) §1176 (defendant’s 
county). Jbid. §§ 10339, 10341 (for prejudice; other grounds expressly 
excluded). 

California. Cope Civ. Proc. (Deering, 1923) §§ 392, 395 (defendant’s 
county or where personal injury occurred). Jbid. §§ 396, 397 (to correct 
wrong designation and for convenience of witnesses). 

Colorado. See Maxwell Chamberlain Co. v. Piatt, 65 Colo. 140, 173 Pac. 
867 (1918) (defendant’s county or where contract was to be performed). 
Comp. Laws (1921) § 6616 (for prejudice). 

Connecticut. Gen. Stat. (1918) § 5563 (plaintiff’s or defendant’s county). 
No general provision found for change of venue. Cf. ibid. §§ 5571, 5581. 

Delaware. No statutes regulating venue or change. See Rev. Cope 
(1915) §§ 4178, 4179 (regulations of pleading which imply common law 
rules of venue prevail). 

Florida. Comp. Laws (1927) § 4219 (defendant’s county or where cause 
accrued or property in question is located). Jbid. § 4335 et seg. (for preju- 
dice; no change to a county where either party resides, except by consent). 

Georgia. Por. Cope ANN. (1926) §5526 et seg. (defendant’s county). 
Ibid. § 5532 et seq. (for prejudice). 

Idaho. Comp. Stat. (1919) §§ 6661, 6664 (defendant’s county or, in in- 
surance cases, place of death or loss). Jbid. §§ 6665-66 (for convenience 
of witnesses or to correct wrong designation). 

Illinois. Rev. Stat. (Cahill, 1929) c. 146, §1 (defendant’s county or 
where found, or, in insurance cases, plaintiff's county). Jbid. §§ 6, 7 (for 
prejudice). 

Indiana. ANN. Stat. (Burns, 1926) § 329 (defendant’s county). bid. 
§ 442 (convenience of witnesses). 

Iowa. Cope (1927) §§ 11038, 11043, 11049 (defendant’s county or where 
contract was to be performed or where insured loss occurred). Jbid. §§ 11039, 
11053, 11408 (for prejudice or to correct wrong designation). 

Kansas. Rev. Stat. ANN. (1923) c. 60, § 509 (defendant’s county). Jbid. 
§ 511 (for prejudice). 

Kentucky. Crv. Cope (Carroll, 1927) § 78 (defendant’s county or where 
served). Stat. (Carroll, 1930) § 1094 et seg. (for prejudice). 

Louisiana. No provision for venue found. Rev. Cope or Prac. (Marr, 
1927) p. 318 (change of venue for cause). 

Maine. Rev. Stat. (1916) c. 86, §9 (county where either party lives). 
Ibid. c. 87, § 25 (for cause). 
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Maryland. ANN. Cope (Bagby, 1924) art. 75, §157 (defendant’s county 
unless return non est). Ibid. § 109 (for prejudice). 

Massachusetts. Gen. Laws (1921) c. 223, §§ 1, 7 (where any party lives 
or does business, except that personal injury actions must be brought where 
plaintiff lives or injury was received). No provision for change of venue 
found. 

Michigan. Comp. Laws (1915) §§ 12340, 12341 (where either party 
lives). Jbid. § 12341 (for cause). 

Minnesota. Stat. (Mason, 1927) $9214 (defendant’s county). Jbid. 
§§ 9215, 9216 (convenience of witnesses and to correct wrong designation). 

Mississippi. ANN. Cope (Hemingway, 1927) § 500 (defendant’s county 
or where found; if defendant is a corporation, also where cause occurred). 
Ibid. § 505 (resident individual may change to county where he lives; other- 
wise, for prejudice). 

Missouri. Rev. Stat. ANN. (1919) § 1177 (defendant’s county, or plain- 
tiff’s county if defendant is found there). Jbid. § 1357 (for prejudice). 

Montana. Rev. Cope (Choate, 1921) §9096 (defendant’s county, or 
plaintiff’s county if defendant is found there). Jbid. §§ 9097, 9098 (to cor- 
rect wrong designation or for convenience of witnesses). 

Nebraska. Comp. Stat. (1922) §8563 (where defendant lives or is 
found). Jbid. § 8564 (for prejudice). 

Nevada. Rev. Laws (1912) §§ 5012-14 (where defendant lives). Jbid. 
§ 5015 (for convenience of witnesses or to correct wrong designation). 

New Hampshire. Pus. Laws (1926) c. 328, §1 (where party resides). 
Ibid. § 3 (“ when justice or convenience requires it”). 

New Jersey. Comp. Stat. (1910) p. 4113, § 202 (where cause arose or 
where plaintiff or defendant lives, subject to court’s discretion). Jbid. § 203 
(for cause). 

New Mexico. Stat. ANN. (Courtright, 1929) c. 147, § 101 (where any 
party lives or cause originated, or county where defendant is found if in 
judicial district of his residence). Jbid. § 105 (for prejudice). 

New York. C. P. A. (1920) §182 (where a party lives). Ibid. §§ 186, 
187 (to correct a wrong designation or for convenience of witnesses). 

North Carolina. Cope ANN. (Michie, 1927) § 469 (where a party lives). 
Ibid. § 470 (for convenience of witnesses). 

North Dakota. Comp. Laws ANN. (1913) § 7417 (defendant’s county). 
Ibid. § 7418 (for convenience of witnesses or to correct wrong designation). 

Ohio. Cope ANN: (Throckmorton, 1930) § 11277 (where defendant lives 
or is served). /bid. § 11415 (for prejudice). 

Oklahoma. Comp. Stat. ANN. (Bunn, 1921) § 207 (where defendant lives 
or is served). bid. § 208 (for prejudice). 

Oregon. Laws ANN. (Olson, 1920) §44 (where defendant lives or is 
served). Ibid. § 45 (for convenience of witnesses or to correct wrong desig- 
nation). 

Pennsylvania. Stat. (1920) § 17069 et seg. (except in actions for tres- 
pass to land, regulation of process rather than venue limits suit to county 
where service can be had). Jbid. §§ 17268, 17274 (for prejudice and where 
there would otherwise be more than six months’ delay in getting to trial). 

Rhode Island. Gen. Laws (1923) §4850 (where either party lives or 
defendant is served). No provision for change of venue. 

South Carolina. Ct1v. Cove (1922) §378 (defendant’s county). Jbid. 
§ 382 (for convenience of witnesses or to correct wrong designation). 

South Dakota. Comp. Laws (1929) § 2327 (defendant’s county; in cer- 
tain tort cases, where cause arose). Jbid. § 2328 (for convenience of wit- 
nesses or to correct wrong designation). 
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Tennessee. See Haynes v. Woods, 151 Tenn: 163, 268 S. W. 632 (1925) 
(where either party lives). Ann. Cope (Shannon, 1918) § 5720 (for preju- 
dice). 

Texas. See City of Tahoka v. Jackson, 115 Tex. 89, 276 S. W. 662 (1925) 
(where defendant lives or contract was to be performed). Cop. Start. 
(1928) p. 284, art. 2170 (for cause). 

Utah. Comp. Laws (1917) §§ 6528-31 (where a party lives or cause arose). 
Ibid. §§ 6532-33 (for convenience of witnesses or to correct wrong desig- 
nation). 

Vermont. Gen. Laws (1917) § 1782 (where a party lives). Jbid. § 1784 
(for prejudice). 

Virginia. Gen. Laws (1923) §§ 6049-50 (where defendant lives or cause 
arose). Ibid. §6175 (for cause). 

Washington. Comp. Stat. (Remington, 1922) § 207 (where defendant 
lives or is served). Jbid. §§ 208, 209 (for convenience of witnesses or to 
correct wrong designation). 

West Virginia. Cope ANN. (Barnes, 1923) p. 2138, c. 123, §§ 1, 2 (where 
defendant lives or cause arose). No provision found for change of venue. 

Wisconsin. Stat. (1927) §261.01 (where defendant lives). bid. 
§§ ‘io 261.04 (for convenience of witnesses or to correct wrong designa- 
tion). 

Wyoming. Comp. Stat. ANN. (1920) c. 358, § 5618 (where defendant 
lives . is served). Jbid. p. 1144, c. 394, § 6419 (for convenience of wit- 
nesses). 
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PROBLEMS OF DISTRIBUTION IN BANKRUPTCIES 
OF STOCKBROKERS 


I. CLASSIFICATION OF CLAIMANTS 


HE business of dealing in securities upon stock exchanges has 
increased enormously within the past few years, and the 
methods of conducting the business have necessarily changed. In 
cases involving the bankruptcy of the broker, the courts, espe- 
cially of the Second Circuit, where by far the greatest number of 
such cases arise, have been obliged to meet these changing condi- 
tions in determining the legal principles to be applied for the pur- 
pose of settling the relative rights of claimants to the res. But it 
is a surprise even in these days to find the applicable rules and 
principles so recently developed as to make decisions rendered less 
than thirty years ago of little or no value. The time has been too 
short to permit a complete examination and formulation of the 
principles governing all the varied complications of fact. The 
absence of such a complete judicial formulation occasions the pres- 
ent discussion. 

It is now well settled, except in Massachusetts, that the legal re- 
lation existing between a purchaser of securities and the broker is 
one of agency. The securities purchased are the property of the 
purchaser. Upon the bankruptcy of the broker, the purchaser may 
reclaim his securities, if he can sufficiently identify them, subject, 
of course, to any necessary accounting between himself and the 
broker. If the purchaser has not made full payment, that is, if he 
has bought upon margin, the broker has the right to obtain the 
unpaid balance by a pledge of the securities purchased. The 
same broker acts for two classes of custoiners, those who buy and 
sell upon a cash basis and those who buy and sell on margin. As 





1 Richardson v. Shaw, 209 U. S. 365 (1908) ; Thomas v. Taggart, 209 U. S. 385 
(1908) ; Gorman v. Littlefield, 229 U. S. 19 (1913); Duel v. Hollins, 241 U. S. 
523 (1916); Wright v. Blank, 20 F.(2d) s91 (C. C. A. oth, 1927); In re Bolling, 
147 Fed. 786 (E. D. Va. 1906), aff'd, 152 Fed. 1022 (C. C. A. 4th, 1907) ; Skiff v. 
Stoddard, 63 Conn. 198, 26 Atl. 874 (1893); Markham v. Jaudon, 41 N. Y. 235 
(1869) ; cf. In re Gay & Sturgis, 251 Fed. 420 (D. Mass. 1918). 
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the business is conducted, the purchaser for cash is commonly 
obliged to make payment before it is possible to receive delivery, 
especially where the broker is located outside of New York and the 
purchase is to be made upon one of the New York exchanges. If, 
during this interval, the broker ceases to do business because of 
insolvency, shall the two classes— cash customers and margin 
traders — be treated alike in the distribution of the excess securi- 
ties after satisfying the pledges, or shall a distinction be made be- 
tween them? 

Historically the question has arisen upon somewhat different 
facts. In the earlier cases, the question involved was the relative 
rights of traders on margin and of persons who had left securities 
with the broker for safe-keeping. It was easy, under such circum- 
stances, for the courts to say, as they did, that it was wrongful for 
the broker to pledge securities so deposited, but that the pledging 
of securities bought on margin might be rightful, and to classify 
the respective owners accordingly. The classification is so recent, 
however, that Judge Learned Hand” could say that it took its 
rise in Tompkins v. Morton Trust Co.,* which was decided in 1904. 
The earliest case in which the classification is distinctly recognized 
in the federal courts appears to be Jn re Ennis,* where securities 
were deposited by Bamford “ as collateral for his speculative ac- 
count” and were wrongfully pledged. The statement of the case 
contains the following: 


“ The master awarded relief to two classes of claimants for securities 
or proceeds — class A and class B. Claimants placed in class A were 
held entitled, by reason of superior equities, to the specific restitution 
of their securities, or were awarded a lien on said surplus fund for the 
amount of the proceeds of their securities, without contribution, except 
for expenses.” © 


The classes have since been designated quite generally as A and B. 
Referring to this classification the court said: 





2 See In re Schmidt & Co., 298 Fed. 314, 317 (S. D. N. Y. 1923). 

8 gt App. Div. 274, 86 N. Y. Supp. 520 (1904). As already suggested, the case 
was one of brokers wrongfully pledging securities deposited with them for safe- 
keeping. 

4 187 Fed. 720, 722 (C. C. A. 2d, 1911). 

5 Id. at 721. 
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“ Broadly speaking, we approve what we consider to be the under- 
lying principle of the classification adopted by the special master, viz., 
that superior rights should be accorded to claimants whose securities 
have been wrongfully hypothecated by the bankrupts over those whose 
securities have been rightfully pledged.” ° 


The character of the cases from which the principle arose made 
it practically inevitable that it should be based upon wrongful and 
rightful acts of the broker in the pledge of the securities. But as the 
cases have multiplied and it has become necessary to apply the prin- 
ciple to different facts and to the newer methods of carrying on the 
business as modified by express contract with margin traders, it is 
becoming doubtful whether the terms “ wrongful ” and “ rightful ” 
accurately differentiate the classes. Cases such as those in which 
the terms originated, involving moral wrong in the sense of an 
actual conversion, or larceny as it has at times been called, will 
undoubtedly persist. But there are others where the broker’s dere- 
liction of duty, if any, in failure to comply with the terms of his 
contracts or the usages of the business has been slight, and in 
which nevertheless claimants to the fund have been divided into 
classes A and B. Such cases continue to be referred to as cases of 
wrongful and rightful pledges. But it appears to be clear from 
the decisions that the courts of the Second Circuit have been 
gradually changing their conception of the true legal principles to 
be applied. They have not abandoned the use of “ wrongful ” and 
“rightful,” and it is in fact difficult to find other adequate terms. 
But it should be recognized that they do not always, at least, con- 
vey today exactly the same meaning as they formerly did. 

To test out the proper application of the principles involved, let 
us assume that the broker is carrying on business outside of New 
York through a member of the New York stock exchange. As- 
sume further that the broker has become bankrupt and that the 





6 Id. at 722. The classification has been adopted in the Ninth Circuit. Jn re 
Mason, 282 Fed. 202 (C. C. A. oth, 1922); Im re Mason & Owen, 284 Fed. 714 
(C. C. A. oth, 1922); Im re Irving Whitehouse Co., 293 Fed. 287 (C. C. A. oth, 
1923); Wright v. Blank, 20 F.(2d) 591 (C. C. A. oth, 1927). It is said to be the 
established practice. In re Cawley, 29 F.(2d) 593 (D. Mass. 1928). It has been 
approved without designating the classes as A and B in Blankenhorn & Co. v. 
Thayer, 199 Cal. 90, 247 Pac. 1088 (1926), and Asylum of St. Vincent - Paul v, 
McGuire, 239 N. Y. 375, 146 N. E. 632 (1925), 
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New York house has liquidated the debt to it by the sale of some 
of the securities which it held. 

X had ordered through the broker the purchase of certain securi- 
ties, and, upon being informed of the price, had paid for them in 
full, but they were still in the possession of the New York house 
at the time of the bankruptcy. These particular securities are not 
sold to satisfy the pledge; they have “survived ” its liquidation. 
Shall X be placed in class A or in class B? 

Y was a margin trader who, in accordance with the practice of 
today, had given full authority to the broker to pledge with or 
without commingling with other securities and without reference 
to the amount advanced by the broker; but it happens that at the 
time of the bankruptcy Y has a cash balance to his credit. In 
other words, according to the broker’s account his securities have 
been fully paid for, but he has made no demand and no attempt to 
close his account. His securities, like those of X, have survived 
the pledge. Shall Y be placed in class A or in class B? 

Z was a margin creditor who stands in the same position as Y ex- 
cept that the broker’s books show that he was still indebted to the 
broker at the time of the bankruptcy. He later discovers, how- 
ever, that, unknown to him, the broker had ordered the New York 
house prior to the bankruptcy to sell some of his securities, but had 
not credited his account with the proceeds. If such proceeds to- 
gether with the liquidating value of his other securities are credited 
to his account, Z will have a credit balance in his favor instead of a 
debit balance against him. Shall Z be placed in class A or in class 
B? There has been no distinct moral wrong or tort in the case of 
either X or Y, but there has been in the case of Z. Shall Z on that 
account be given rights or priority over both X and Y or over either 
of them? 


The Customer Who Has Paid in Full 


The first difficulty is that the broker is buying and selling out- 
right securities for such customers as X, and is also buying and 
selling for customers dealing with him on margin, such as Y and Z, 
with the right to pledge those securities. We may confine our- 
selves for the sake of simplicity to X as a purchaser only, and not 
as a seller. What he does is to order the broker to buy certain 
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securities, not knowing the exact price. If he were buying a local 
security, he might tell the broker to bring him the certificate ready 
for transfer, or the negotiable bond, as the case might be, and 
agree to pay when informed of the price and tendered delivery. 
Such would be the common legal situation of concurrent or inter- 
dependent conditions of purchase and sale— payment upon de- 
livery. But in buying securities on the New York stock exchange 
through a broker located outside of New York such a course is 
impossible, or at any rate is not the rule, for very practical rea- 
sons. The procedure is that the broker orders the purchase by his 
New York correspondent stock exchange house; the latter buys 
on contract to be delivered the next day; the price is communi- 
cated to X; and he pays the amount to the broker. The New York 
correspondent pays the purchase price, and as to him the payment 
and delivery are concurrent conditions. But the only one he 
knows as purchaser is the broker; he does not know whether the 
security is bought for X or Y or Z. The price paid he charges to 
his account with the first broker. Clearly, he has the right to re- 
tain the security for which he has paid until he is himself repaid. 
No distinction is made in the decisions between this right of re- 
tainer and a pledge, and as the business is carried on at present 
it can not well be treated ctherwise. But if the entire transaction 
were known to the New York commission house, the payment 
in full by X would be clearly differentiated from the margin ac- 
counts of Y and Z. The latter have given express permission 
to pledge, but X has not. According to the contract of X, the 
right of the New York broker is in a strict legal sense the right 
of an unpaid seller to retain the thing sold until paid for. In 
practice the New York houses do generally, if not always, try 
in liquidating the broker’s account to retain unsold such securities 
as they are informed have been bought and paid for. 

It has been assumed above that the securities have survived the 
pledge, but the priority right which is awarded to X does not de- 
pend upon that fact, although in one or more circuits he is given 
even greater rights on that account.’ In cases where his securities 





7 There are two cases in which claimants who can identify as their own specific 
securities which have survived the pledge have been held to be free of the obliga- 
tion of contribution. Johnson v. Bixby, 252 Fed. 103 (C. C. A. 8th, 1918); 
Leonard v. Hunt, 36 F.(2d) 13 (C. C. A. 1st, 1929). Contra: Duncan v. Johnston 
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have been sold to help liquidate the pledge, the right of priority is 
transferred to any surplus proceeds, as was done by the master 
in In re Ennis. 

In the case we have assumed, it is extremely difficult to find any 
moral wrong or tort which can form a legal basis for placing X in 
class A. Indeed, so far as the decisions show, he is given this pri- 
ority advantage just as fully if the bankruptcy has occurred the 
next day after his purchase and before the securities could pos- 
sibly have been delivered to him, as he is when a considerable 
time has intervened and he has made unsuccessful demands upon 
the broker for them. 


Margin Traders Some of Whose Securities 
Have Been Converted 


At the opposite extreme is the case of Z. The distinguishing 
feature here is that there has been a sale by the broker of some 
of the securities of a margin customer without his consent, a clear 
conversion, and that when the proceeds of such sale together 
with the proceeds later received for his other securities upon the 
liquidation of the pledge have been credited to his account, they 
give him a credit balance. Such a state of facts is held by the 
Circuit Courts of Appeal for the Second and Ninth Circuits to 
place Z in class A.® 

This doctrine also originated in Jn re Ennis. Bamford was a 
margin trader who had deposited three stocks as collateral: Safety 
Car Heating stock, which was sold by the pledgee bank after the 
bankruptcy; Patterson Savings Institution stock, which survived 





& Co., 3 F.(2d) 422 (C. C. A. 6th, 1925) semble. In re M’Intyre & Co., 181 Fed. 
955 (C. C. A. 2d, 1910), can not now be considered as authority for this proposition. 
Cf. In re Toole, 274 Fed. 337 (C. C. A. 2d, 1921). Johnson v. Bixby, supra, has 
been expressly disapproved. In re Toole, supra, at 343-44; In re Archer, Harvey & 
Co., 289 Fed. 267, 274 (D. Md. 1923) ; and apparently in Asylum of St. Vincent de 
Paul v. McGuire, supra note 6, at 383, 146 N. E. at 635. Leonard v. Hunt, supra, is 
said by the court to depend upon the law of Massachusetts. It is difficult to deter- 
mine whether Jn re Morey & Co., 22 F.(2d) 408 (C. C. A. 7th, 1927), should be in- 
cluded. It depends largely upon the legal meaning to be given the word “ wrong- 
fully.” See further discussion of this case, infra p. 86. 

8 In re Ennis, 187 Fed. 720 (C. C. A. 2d, 1911), and other decisions herein cited 
of the Second Circuit; In re Irving Whitehouse Co., 293 Fed. 287 (C. C. A. oth, 
1923). 
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the pledge; and Shoe Machinery stock, which had been “ misap- 
propriated ” by the broker before the bankruptcy. The figures are 
given in some detail by Judge Mayer in Jn re Wilson & Co.,° 
where it appeared that after crediting Bamford’s account with the 
value of “long ” securities “as if sold at the average prices ap- 
proximately at the time of suspension,’ Bamford had a credit 
balance without the Safety Car Heating stock or the Patterson 
Institution stock, thereby leaving these free. Although the fact 
was not distinctly stated, the Shoe Machinery stock was un- 
doubtedly credited at its sales price. Bamford was given priority 
as to both the proceeds of the sale of Safety Car Heating stock 
which had been sold by the pledgee, and the Patterson Institution 
stock which survived the pledge. In other words, the effect of the 
conversion in placing the margin trader in class A does not depend 
in any way upon the survival of the security. The only require- 
ments are that there has been a conversion and that the liquida- 
tion value of the other securities at the time of the suspension, 
together with the proceeds of that conversion, is sufficient when 
credited to the trader’s account to give him a credit balance. It is 
not necessary that the conversion shall be alone sufficient to 
establish this credit.°° Apparently any conversion, however small, 
will establish the right to have the account thus restated, and if 
the account then shows a credit balance the margin trader Z is 
entitled to be placed in class A. 


Margin Customers Who Have a Credit Balance 


Now let us turn to the intermediate case of Y. It is our assump- 
tion that Y has been trading on margin and that his account at the 
moment of bankruptcy shows a cash balance in his favor, but that 
he had taken no steps by demand or otherwise to close his account. 
If his account had shown a debit balance against him, he might, 
at any time before the bankruptcy, have offered to pay up and 
have demanded his securities. But does the fact that his cash ac- 
count with the broker shows on its face that he has fully paid for 





9 252 Fed. 631, 642 (S. D. N. Y. 1917). 

10 Jd. at 649. But on the other hand a conversion alone where the trader re- 
mains indebted to the broker is not sufficient. Jn re Kardos, 27 F.(2d) 690, 691 
(C. C. A. 2d, 1928). 
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his securities entitle him to be placed in class A without having 
made any attempt by demand or otherwise to close his transac- 
tions before the bankruptcy? 

This question is asked from the point of view of the margin 
contract as it generally exists at the present day: an express con- 
tract that the broker may pledge the margin securities to any 
extent and in any way that he may deem necessary or fitting. It 
is now generally understood that a brokerage house has not the 
capital to carry its extensive business without borrowing in large 
amounts and in disregard of the ownership of any particular se- 
curities. As the business is carried on, and necessarily so, the 
securities purchased for a margin trader are not and can not be 
allocated to the individual purchaser. It is enough that the broker 
has a sufficient amount of each security to answer the aggregate of 
the claims of all his customers.** The courts well understand this 
situation and are now quite ready generally to say that, even if 
there is no express contract to this effect, the trader on margin 
should be held to know the necessary custom of the business. This 
view, however, is quite out of harmony with that which prevailed 
in the earlier cases. At that time the broker was viewed as a 
personal agent of each trader, and as his interest in the security 
purchased was limited to the sum due him from the individual pur- 
chaser, his right to repledge was limited to that amount; conse- 
quently any pledge beyond it was a conversion. 

The broker at the present day, however, has the right to pledge 
the securities purchased, and the assumption is that no act of his 
has intervened to make it wrongful unless the change in the state of 
the account from a debit to a credit balance has imposed upon 
him some new duty. In Jn re Ennis, the court suggested one such 
duty: “‘ The question whether at the time of the failure the claim- 
ant was a debtor or creditor of the bankrupts might be of the 
utmost importance: for, as a general rule, the bankrupt would 
have had no right to hypothecate, except where an indebtedness 
existed.” *” 

But the question here discussed is not that of a new hypotheca- 
tion. The question is, does the broker owe his customer a duty 





11 Gorman v. Littlefield, 229 U. S. 19 (1913); Duel v. Hollins, 241 U. S. 523 
(1916). 
12 In re Ennis, 187 Fed. 720, 723 (C. C. A. 2d, 1911). 
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to take the securities out of the pledge whenever the cash account 
shows a credit balance? And if such is his duty, it may well be 
asked, why is it not also his duty to withdraw some of the securi- 
ties from the pledge as the cash margin increases? Suppose Y is 
a customer with many trades, who owes the broker a large amount. 
He orders some of his securities sold, and when this is done and 
the proceeds credited he has a balance of cash to his credit, 
leaving other securities still in pledge with the New York house. 
He presumably knows as well as the broker that he has this 
cash credit, but he intends shortly to buy again and has no 
wish to close out his account. It is somewhat difficult to see 
what legal duty the broker owes his customer under such cir- 
cumstances to require him to withdraw the securities from the 
pledge. If the customer wishes it done, he has merely to de- 
mand delivery. But so long as he is willing to let his account 
remain open, even if it does show a cash balance in his favor, 
why should it be said that the broker is acting wrongfully? 
And if the broker is not acting wrongfully can Y be placed in 
class A? 

In re Toole,* decided about ten years after Jn re Ennis, limits 
somewhat the broker’s duty to Y suggested above, and advances 
one step the solution of our problem. Foster was a trader on 
margin and had also deposited bonds as collateral security for 
his account. The bonds had been pledged by the broker, but 
had survived the pledge. Foster sought to reclaim the bonds 
freed of the obligation of contribution to the payment of the loan. 
Although no express reference is made to classes A and B, he evi- 
dently attempted to assert a right to be placed in the preferred 
class, basing his claim upon the allegation that he had a credit 
balance in his favor on the day when the petition in bankruptcy 
was filed. The fact was, however, that he owed the brokers $198,- 
ooo, but if his securities were credited to his account at their 
liquidation value there would have been a credit balance of $20,- 
ooo in his favor. No conversion of securities was alleged, and 
the majority of the court held that a credit balance so obtained 
was not sufficient. 





18 274 Fed. 337 (C. C. A. 2d, 1921). 
14 The dissenting opinion is based upon a wholly different ground. 
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The amount of the credit balance which Foster’s account would 
have shown if it had been credited with the liquidating values 
was small in comparison with the debit against him. But it ap- 
pears to be impossible to make any distinction between large and 
small credits. Judge Mayer had previously said that so long as 
the trader was willing to waive the tort arising from a conversion 
and allow his unconverted securities to remain under the control 
of the broker, the claim should be placed in class B, “no matter 
how much the value of his remaining shares exceeded his debit 
balance either. at the date of bankruptcy or as the result of the 
liquidation.” ** Jn re Toole appears to have approved fully of 
this principle. Such a credit as was claimed by Foster could only 
have been justified upon the ground that the bankruptcy had 
created an entirely new legal relation between him and the brok- 
ers. Prior to bankruptcy, the broker’s account with his customer 
is acash account. The broker buys the securities as an agent and 
charges his customer with the cash he expends for his benefit. If 
the securities were to be credited to this account at their liqui- 
dating value, it could only be upon some theory that they had be- 
come the property of the broker and that he was indebted to the 
customer for them. Such a theory would completely change 
the legal character of the contract relation as it is generally 
understood. Whether or not an actual conversion by the 
broker followed by his bankruptcy ought to be sufficient to 
effect such a change in the contract relation, there is no reason 
why the bankruptcy of the broker should alone have that 
effect. 

In re Toole has decided that in the absence of a conversion of a 
portion of the securities, the claimant can not be placed in class A 
upon the ground that the value of his securities exceeds the debit 
balance against him. But it still leaves open the question whether 
an actual cash balance as the result of prior trading will enable 
Y to obtain the benefits of class A. Strange as it may seem, no 
reported case has been found which expressly solves the question. 
In any attempt to answer it resort must therefore be had to gen- 
eral principles. . 





15 In re Wilson & Co., 252 Fed. 631, 644 (S. D. N. Y. 1917). 
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Application of the Doctrine That the Extent of the Wrong is a 
Measure of the Equity 


Turning once again to Jn re Ennis, we find this language: 


“ But while a broad basis of classification, dependent upon the ques- 
tion whether, at the time of the bankruptcy, securities were rightfully 
or wrongfully in hypothecation, is proper, some flexibility is necessary 
in the application of the principle. Equities cannot always be meas- 
ured by a hard and fast rule. So there are different factors to be taken 
into consideration in weighing equities. ... Finally the extent of the 
wrong is a measure of the equity, and in determining the place to which 
the appellant’s demand should be allocated we should ascertain how far 
the bankrupts violated the obligations which they owed him.” *¢ 


The entire passage is based upon the premise that “the extent 
of the wrong is a measure of the equity ”’; the extent of the wrong- 
ful act of the broker toward his customer will determine whether 
that customer is to be placed in a favored position in the distribu- 
tion as compared with another who has suffered no wrong or a 
lesser wrong at the hands of the same broker. It is a personal 
equity, to be based upon what the court determines to be the rela- 
tive degrees of wrong suffered by individuals rather than upon 
generally accepted principles of equity jurisprudence. The re- 
ported cases do not appear to show how far the courts of the Sec- 
ond Circuit have acted upon this principle. Judge Learned Hand 
has spoken of a change of practice in applying it.’ The one class 
of cases in which this personal equity rule, based upon a wrongful 
act of the broker, has survived, is that involving an actual conver- 
sion by him, as in the case of Z. In such cases, once the principle 
is admitted, there is no difficulty in determining whether or not 
tortious action exists and whether it was of such character as will 
warrant placing the customer in the favored position; it is certain 
that a conversion is wrongful. 

16 187 Fed. 720, 722 (C. C. A. 2d, 1911). 

17 “Tn Feuerbach’s case, had the question arisen before the modern practice, 
it would have been doubtful under In re Ennis, ex parte Bamford, . . . whether 
he could have succeeded. A rule depending upon the degree of unlawfulness might 
have put him into Class B, as against customers whose securities were held merely 
for safe-keeping. Bamford got into class A because the sins against him were 


grievous, and Feuerbach cannot say so much.” In re Walter J. Schmidt & Co., 
298 Fed. 314, 318 (S. D. N. Y. 1923). 
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The more recent history of this doctrine is interesting. On the 
one hand, it is not strange to find a margin trader such as Y has 
been assumed to be, who would otherwise be placed in class B, 
seeking to establish a conversion in order that he may obtain the 
advantages of class A. In In re Green,'* the claimant ordered the 
broker two days before the bankruptcy to sell enough of his secu- 
rities to give him a cash balance and the next day demanded his 
surplus cash and the remainder of his securities. The demand 
was only partially complied with, and he asserted that the de- 
mand and refusal constituted a conversion entitling him to be 
placed in class A. Both the lower court and the Circuit Court of 
Appeals held that a demand and a refusal at a time when it was 
impossible to comply with it did not constitute a conversion, and 
the court, through Judge Hand, said: “ This ends the case, be- 
cause all the complex doctrines which have grown up about the 
subject presuppose victims of a conversion. We need not, there- 
fore, consider the relative ‘ equities,’ which ‘cannot always be 
measured by a hard and fast rule.’”*® This appears to be a 
statement that at the present time equities growing out of wrong- 
ful acts of the broker would not necessarily be given effect unless 
the wrong amounts to an actual conversion. 

On the other hand, it strikes one as somewhat curious that it 
should have been seriously contended that an outright purchaser, 
such as X has been assumed to be, should be refused the benefits 
of class A upon the ground that there had been no conversion of 
his securities by the broker. Yet the contention was successfully 
made before the district court. The Circuit Court of Appeals, in 
In re Kardos,”° reversed the decision and has apparently settled, 
for the Second Circuit at least, that a conversion by the broker is 
not a sine qua non of a claimant’s allocation to class A. But 
even that court, after stating that the method of carrying on the 
business required a distinction between outright purchasers and 
traders on margin, added: “ There was a deliberate wrong on the 





18 yr F.(2d) 676 (C. C. A. 2d, 1926). See also Wright v. Blank, 20 F.(2d) 
s91 (C. C. A. oth, 1927). 

19 In re Green, 11 F.(2d) 676, 678 (C. C. A. 2d, 1926). 

20 27 F.(2d) 690 (C. C. A. 2d, 1928). The master awarded the claimant the 
superior rights of class A, but was overruled by the district court. The Circuit 
Court of Appeals reversed the lower court and confirmed the report of the master. 
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part of Kardos & Burke in failing to take up Miss Ablett’s stock, 
for which an action in tort on the case could have been brought.” ** 
This statement appears to be something of a retrogression to the 
“equities which cannot always be measured by a hard and fast 
rule.” 

It would seem that the court in Jn re Kardos might well have 
rested its decision upon the legal distinction between a contract of 
outright purchase and a contract for trading on margin with its 
added authority to pledge, without adding the statement of de- 
liberate wrong and right of action for tort. It is in fact somewhat 
difficult to place a finger upon the “deliberate wrong.” The pur- 
chase was for what is known as an odd lot, fifty shares. The 
custom of the business required that this odd lot be transferred to 
the name of the purchaser. It is by no means clear that the bank- 
rupt brokers did not order the transfer. There was an unusual 
delay, but for all that appears the purchasing broker may not have 
been satisfied with the state of his account with the bankrupts. 
The statement that the bankrupts had not paid the purchasing 
broker may possibly have been a sufficient basis in the particular 
case for the statement that a tort had been committed. But there 
is ordinarily a running account between the broker and the New 
York commission house, and in cases where the transactions are 
numerous it would be somewhat difficult to say that an omission 
to transmit any one payment unless it was very large was a “ de- 
liberate wrong.” ‘There was undoubtedly a failure to perform one 
of the terms of the contract in failing to make delivery, but does 
it add anything of substance in adjusting rights between claim- 
ants to a res to call that failure a deliberate wrong? 

It is well to compare an earlier case, In re Wilson & Co.,” de- 
cided in the district court. One Rolph had bought and paid for 
certain shares. He carried others of the same stock on margin. 
Apparently he had been satisfied to leave all the shares under the 
control of his broker for some time before. In holding that 
Rolph was entitled to the benefits of class A, Judge Mayer made 
no reference to tortious action by the broker; in fact there would 
appear to have been none unless it is to be said that the broker 
is under a duty to remove the securities from the possession of his 





21 Jd, at 693. 22 252 Fed. 631, 636 (S. D. N. Y. 1917). 
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correspondent without any request or demand by the purchaser. 
Instead of basing the decision upon any tortious act, the court de- 
clared that an examination of the evidence convinced him that 
Rolph was an outright purchaser as to the shares in question and 
was therefore entitled to be placed in class A as to them, although 
he was in class B as to those carried on margin. The contracts 
which Rolph had made were held to govern the classification of 
his claims.” 

It may be that it is necessary to make the tortious act of conver- 
sion a basis for placing in class A certain margin traders such as Z. 
But it may well be doubted at the same time whether such a prin- 
ciple as “ the extent of the wrong is a measure of the equity ” can 
render any assistance in other classes of cases.** It is inevitable 
that in the distribution of funds under their control American 
courts will follow and apply general principles of equity and will 
treat alike those whom they find to be similarly situated and dif- 
ferentiate the rights of those whom they find not to be similarly 
situated.”” That there has been a change in the application of the 
principle of Jn re Ennis that “the extent of the wrong is a meas- 
ure of the equity,” we have the word of Judge Hand.” But never- 





23 Cf. In re Mills, 125 App. Div. 730, 110 N. Y. Supp. 314 (1908). , 

24 Cf. Asylum of St. Vincent de Paul v. McGuire, supra note 6, at 380, 146 N. E. 
at 633: “ From an ethical or moral standpoint perhaps, it might be said that plain- 
tiff was the victim of a greater breach of trust when its treasurer put its securities 
in the way of being criminally pledged with the bank than the other parties who 
had voluntarily deposited their securities with the stockbrokers for safekeeping. 
From a legal or equitable standpoint, however, we do not think that this difference 
in circumstances can be made the basis of any differentiation in the rights of the 
different parties.” 

25 “The courts of the United States and England have long acted upon the 
principle that between different creditors equality is equity.... The principle 
applies only in cases where the situations of the parties are equal as equality among 
persons whose situations are not equal is not equitable.... It is immaterial 
whether the parties knew of each other’s engagements or not.” In re Toole, 274 
Fed. 337, 343-45 (C. C. A. 2d, 1921). In In re Kardos, 27 F.(2d) 690, 694 (C. C. A. 
2d, 1928), the court said: “. . . the whole classification of rights of reclaiming 
creditors is the creation of Courts of Equity. These courts have placed claimants 
who have paid for their securities in full in a favored class, and have preferred 
them to ordinary margin traders in the marshaling of assets.” See also Asylum 
of St. Vincent de Paul v. McGuire, supra note 6, at 382, 146 N. E. at 635; In re 
Mills, supra note 23; cf. In re Farmers’ & Merchants’ Bank of Jones, 286 Fed. 924 
(C. C. A. 6th, 1923). 

26 See note 17, supra. 
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theless any earlier application of that principle has not resulted in 
adding further classes to the two then approved. The difference 
between the contract of the outright purchaser and the margin 
trader would seem to be amply sufficient to call into action the 
equitable principles of marshalling, without assistance by reason 
of any tortious action by the broker. The court in Jn re Kardos 
has said that the method in which the business has necessarily 
been carried on has “ doubtless subconsciously ” moved the courts 
to recognize the distinction in the contracts. There must be many 
instances in this class of cases where bankruptcy of the broker 
has prevented the contract of the outright purchaser from being 
fulfilled by delivery of the securities purchased, without any ac- 
tual tort on the part of the broker. The case of Rolph in Jn re 
Wilson & Co. appears to have been such an instance. There has 
been in cases of this sort a breach of contract rather than a tort. 

So much for X, the outright purchaser. Now let us return to 
Y. We have already quoted from Jn re Green that all the complex 
doctrines presuppose a conversion. Immediately following that 
passage, the court goes on to say: 


“ Between customers who have all authorized the broker’s use of 
their property for his own purposes there can be no equities. Each has 
accepted the risk of his continued solvency; each has no claim beyond 
a ratable share in what may be left; there are no A and B groups, nor 
any occasion to examine the respective claims upon our sympathy of 
one who has paid down 50 per cent, and another who has paid all.” ?" 


If this statement is to be taken at its full face value, it would 
answer our question. Y would be considered a margin trader to be 
placed in class B notwithstanding the fact that his cash account 
with the broker shows that he “has paid all.” But it can hardly 
be said that the facts of the case absolutely required such a broad 
conclusion. The court finds that the circumstances under which 
the demand was made did not give the brokers a reasonable op- 
portunity to comply with it, and it may be that the statement 
should not be taken too literally. 

On the other hand, it is said by the Circuit Court of Appeals 
for the Ninth Circuit: “It is agreed that the Whitehouse Com- 





27 11 F.(2d) 676, 678 (C. C. A. 2d, 1926). 
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pany was under a duty to remove securities from the Hutton 
pledge, and make delivery as soon as any customer paid his ac- 
count in full.” ** It was in this Whitehouse case that the court 
for the Ninth Circuit adopted the principle of the Second Circuit 
that an actual conversion by the broker entitled the margin trader 
to be placed in class A, and it is uncertain how far this doctrine 
influenced the proposition of law which is said to have been agreed 
upon. Payment in full accompanied by a demand for the delivery 
of the securities at a time when it is possible for the broker to 
deliver them, undoubtedly imposes a duty on the broker to com- 
ply. But that is an incident of the contract. Every trader on 
margin always has the right to pay his account and demand his 
securities. If he does so, he must be considered as ipso facto 
changing the contractual relations between himself and the broker. 
What was previously a contract that the broker might pledge 
the securities to secure funds with which to pay the balance due 
upon the purchase has terminated. A new contractual relation 
has arisen strictly to the same effect as if the customer had bought 
and paid in full in the first instance. But is not a demand required 
to effect such a change of contract, and can a duty on the part 
of the broker to withdraw securities from pledge be properly im- 
plied without such a demand? If such a duty is to be implied, 
its breach is an omission to complete a contract, rather than an 
active tort. But it is apparently not of much practical importance 
whether such a duty, if existing, is considered as having its proper 
basis in tort or in contract. The important query is, can such 
a duty be properly implied with the result that the margin trader 
theretofore entitled only to be given the rights of class B claimants 
in the res shall be given the priority rights of class A? 

In the solution of this question certain practical considerations 
must be kept in mind. As intimated by the court in Jn re Green, 
there will be other margin traders whose accounts will show a 
small debit balance — a payment well up toward the full one 
hundred per centum of their indebtedness, and it will be difficult 
to determine “ the claims upon our sympathy ” of such claimants. 
To differentiate between a margin trader whose cash account 
shows a credit balance and one whose account shows that he is in- 
debted to only a small percentage of his total purchases will be 


28 In re Irving Whitehouse Co., 293 Fed. 287, 288 (C. C. A. oth, 1927). 
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extremely difficult in practice. Under such a differentiation there 
would undoubtedly be many strenuously urged claims upon the 
sympathy of the court. Such a rule, moreover, could be applied 
by the broker only with very considerable difficulty. Many mar- 
gin traders, probably a large majority, carry numerous securities. 
When one or more of these are sold and the credit balance is cre- 
ated, the broker can not know from day to day or even from hour 
to hour whether that balance is to be continued or wiped out by 
other purchases. In fact, if the trader permits the balance to con- 
tinue, it is a fair inference that he intends to use it again. The 
trader alone knows what he intends, and it is not imposing a heavy 
burden on him to ask that his account be closed if such is his in- 
tention, while it does impose both a burden and an uncertainty 
upon the broker to require him constantly to watch his numerous 
accounts and to withdraw from New York today securities which 
may have to be returned tomorrow. 


Conclusion 


There still remains the fundamental question whether the equi- 
ties of claimants to the res should be determined by the act or 
omission of the broker, or by the affirmative acts of the claimants 
themselves. It is too well settled in the Second Circuit and per- 
haps in the Ninth Circuit that an actual conversion by the broker 
will be sufficient to give to a margin trader the priorities of class 
A to expect those courts to change their views of the effect of such ~ 
a conversion. But it is apparently not too late for the courts of 
even these circuits to base their decisions in other cases upon the 
contracts of the respective claimants rather than upon acts of com- 
mission or omission of the broker; and to hold that a margin 
trader, no matter how much he has paid, can obtain no greater 
rights in the distribution until he has himself undertaken to 
change the character of his contract by taking steps to close out 
his trades at such a time and under such circumstances that the 
broker can reasonably comply with his demand. It has always 
been his privilege thus to alter the legal character of his relation 
to the broker, and it would seem to be more equitable toward other 
claimants to throw the burden upon him to do so than to imply a 
duty upon the broker, whether arising in contract or in tort, to 
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withdraw his securities from the pledge; and it will also be much 
more in accord with the customary practice of the business. It is 
to be remembered that the placing of Y in class A has the effect, 
generally if not always, of reducing the amount to be distributed 
to other margin traders. At times when there is not enough to 
pay in full all outright purchasers, it will also reduce the amounts 
received by them. Can it be justly said that X and Y are similarly 
situated when X has given no authority to pledge and Y has given 
such authority, upon the ground that Y might have withdrawn 
that authority by closing his account, or upon the ground that the 
broker owed him a duty to withdraw his securities from pledge? 
Unless they are similarly situated equality between them is not 
equity. 
II. TRUSTEE AND CLAIMANTS 


Unreciaimed Securities of Margin Traders 


An interesting problem is presented when certain margin trad- 
ers either fail to claim or to trace successfully their pledged secu- 
rities. The distribution of the proceeds from the sale of these 
securities has been the occasion of contests between other margin 
customers and the trustee for the benefit of general creditors. 

The generally accepted theory of the legal relation between 
stockbroker and margin trader, as has been pointed out above, is 
that the securities are the property of the trader with a right in 
the broker to pledge them as security for the advance he has 
made for their purchase. At first sight, it would seem that the 
trustee in bankruptcy could have no interest in the pledged prop- 
erty, since it is not property of the broker; and there are intima- 
tions by some of the courts that the trustee has no interest in such 
reclamation claims.” 

On the other hand, a doctrine has been advocated which gives 
the trustee a direct interest for the benefit of the general creditors. 
This doctrine, growing out of that of contribution, is that traders 
on margin reclaiming their securities can obtain no greater benefit 
than they would receive if a// such traders had filed similar rec- 
lamation claims; and that the shares which would have gone to 





29 See Sutcliffe v. Cawley, 240 Mass. 231, 238, 132 N. E. 406, 409 (1921) ; Morris, 
J., in Leonard v. Hunt, 36 F.(2d) 13, 16 (C. C. A. 1st, 1929); cf. United Nat. 
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those who do not make such claims shall go to the trustee for the 
benefit of the general creditors. 

The judicial history of the doctrine can be reviewed briefly. 
The first mention which has been found of it, and one of the best 
statements of the principle, is by Judge Orr in the District Court 
for the Western District of Pennsylvania.*®° But the case which is 
generally cited as establishing the doctrine is Jn re Pierson." In 
the latter case the Circuit Court of Appeals had previously re- 
jected the claims upon the ground that the claimants had not 
sufficiently traced their shares,** but the Supreme Court had re- 
versed the judgment.** When the case came again before the 
Circuit Court of Appeals it was obliged, of course, to grant some- 
thing to the claimants, but in a short per curiam opinion the court 
added: 

“ But their shares must be ascertained by including in the calcula- 
tion the shares of all long customers in the same position, whether they 
made claim for their shares in the stocks on hand or not. That the 
shares of those who claim should be increased by the circumstance that 
other long customers made no claim would be inequitable. What 
would otherwise have gone to those customers should go to the general 
creditors.” ** 


The court does not explain why it is that any other course would 
be “ inequitable.” 

Judge Mayer, sitting later in the district court in the case of 
In re Wilson & Co.,®** of course followed Jn re Pierson. All that 
he said, however, was, “ Where claimants have failed to prove 
their claim to a pro rata of Ray Consolidated, such failure can- 
not enlarge the pro rata of those who have traced.” *° 

Judge Rose, sitting in the District Court for the District of 
Maryland, cited the Pierson and Wilson cases, and applied the 
doctrine in the case of Jn re Archer.*" He felt that the equities 
favor such a rule, and ended his discussion with the statement: 





Bank v. Tappan, 33 R. I. 1, 79 Atl. 946 (1911), where upon a bill of interpleader 
the trustee was held to be not entitled. 

80 Jn re Carothers & Co., 182 Fed. 501, 506 (W. D. Pa. 1910). 

81 238 Fed. 142 (C. C. A. 2d, 1916). 

82 In re Pierson et al., 233 Fed. 519, 520-21 (C. C. A. 2d, 1916). 

83 Duel v. Hollins, 241 U. S. 523 (1916). %4 238 Fed. 142 (C. C. A. 2d, 1916). 

85 252 Fed. 631 (S. D. N. Y. 1917). 36 Td. at 653. 

87 289 Fed. 267, 271 (D. Md. 1923). 
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“ The proportion of the security or the equity therein to which such 
others are entitled, are to go to the bankruptcy trustee for the benefit 
of the general creditors, not because at bankruptcy they were the prop- 
erty of the bankrupt, but because, after the bankruptcy, those to whom 
they belonged preferred to allow them to become a part of the property 
to be equally distributed among all the creditors.” ** 


This reasoning is certainly not very convincing. 

In the First Circuit the principle has been rejected. Judge 
Brewster, in the district court, applied it with evident hesitation,* 
but as bound by authority, citing the Pierson, Wilson, and Archer 
cases, and adverting to the theory said that “‘ those claimants who 
fail to insist upon their rights have elected thereby to give the 
general creditors the benefit of their shares in the available sur- 
plus.” *° The decree, however, was reversed by the Circuit Court 
of Appeals. Speaking for the majority, Judge Anderson said: 


“ Tf margin customers may, at the will of the stockbroker, be made 
cosureties for the broker’s bank loan, we perceive no reason why the 
cosurety doctrine should not be carried to its logical and legal result, 
to wit, equality, in the whole fund, among such cosureties as insist on 
their rights. A group of cosureties have no interest in contributing to 
the bankrupt stockholder’s general estate; their failure to insist upon 
their rights as cosureties has no legal tendency to show an election to 
give the general creditors the benefit of their shares in any available 
surplus.” * 


Upon this point Judge Morris, dissenting from the result, agreed.* 
The Circuit Court of Appeals for the Seventh Circuit has also 
expressed doubts about the principle.** 

The foregoing review completes, so far as has been observed, 
the application of the doctrine by the courts. In addition, there 





38 Jd. at 272. 89 In re Cawley, 29 F.(2d) 593 (D. Mass. 1928). 

40 Td. at 597. 41 Leonard v. Hunt, 36 F.(2d) 13, 15 (C. C. A. 1st, 1929). 

42 “ The trustee in bankruptcy has no interest in securities or cash so returned. 
All persons whose securities have been repledged for the same debt should be cited 
in, and a bill of interpleader filed by the trustee, that there may be contribution 
among those entitled.” Jd. at 16. 

43 “ Possibly the others, whose stocks were wrongfully pledged and sold, as ap- 
pellant’s were, might even now be entitled to contribution from each other; but it 
is not clear how such a right could inure to the benefit of the estate of the wrong- 
doers, or to their trustee.” In re Morey, 22 F.(2d) 408 (C. C. A. 7th, 1927). 
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are two articles in this Review ** which make reference to the 
problem but add nothing to the reasons for the doctrine. There 
is also the report of Ralph D. Quinter, as master, which contains 
a better statement of the question.** Mr. Quinter thinks that the 
portions of non-claimants belong to the bankrupt, but that as this 
portion was in the pledge, it should be first used toward its pay- 
ment. He believes that the Second Circuit Court of Appeals over- 
looked this legal conclusion in the Pierson case, and that In re 
Soloman ** is inconsistent with the Pierson case in this respect. 
But Jn re Soloman appears to have been misunderstood by him 
and possibly by Judge Rose also, for reasons which will be 
presently indicated. 

Unfortunately, the statement of the principle by Judge Orr has 
not received recognition by other courts.*7 While he does not 
enter into great detail, his approach would seem to be a sound 
one, and it is worthwhile to quote what he says: 


“With respect to certain of the securities held by the New York cor- 
respondent and identified as the property of Helligan and of Moore, 
who were at the date of the petition in bankruptcy debtors to the bank- 
rupts in excess of the value of the securities bought for them and the 
items in regard to which were marked by the receiver ‘ bad acct.,’ it ap- 
pears inequitable that the proceeds of the sale of such securities should 
go to the benefit of other owners of stocks in the New York account. 
The loss arising from the transactions with those customers would fall 
upon the general creditors, and the latter should have the benefit of a 
pro rata share in the New York account, so far as the bad accounts ap- 
pear, and there should be a pro rata distribution to the trustee for the 
benefit of the general creditors of the proceeds realized from the sale of 
the Helligan and Moore securities.” ** 


It is evident that the courts which have adopted the doctrine 
have sensed the equity of the situation rather than critically ex- 
amined its logical basis. The suggestion of an election is upon its 





44 Smith, Margin Stocks (1922) 35 Harv. L. Rev. 485, 512-14; Oppenheimer, 
Rights and Obligations of Customers in Stockbrokerage Bankruptcies (1924) 37 
Harv. L. Rev. 860, 870-71. 

45 In re Elmore & Duryea, 50 Wash. L. Rep. 741 (1922). 

46 268 Fed. 108 (C. C. A. 2d, 1920). 

47 There are no references to the case in SHEPARD’s CITATIONS, and none has 
been observed. 48 In re Carothers & Co., 182 Fed. sor, 506 (W. D. Pa. 1910). 





86 HARVARD LAW REVIEW 


face open to serious doubt, and upon examination is without foun- 
dation in fact. The reason why claims are not made is dire neces- 
sity rather than voluntary election. 

It should first be understood that the question does not arise in 
the case of class A claimants, as they are classified in the Second 
and Ninth Circuits. Such claimants are preferred and are to be 
paid in full, if there is sufficient todoso. Accordingly, if a proper 
interpretation is to be given to “wrongfully” as used by the 
Seventh Circuit Court of Appeals in Jn re Morey,** the question 
did not arise in that case, notwithstanding the fact that the court 
appears to have thought it did. It is for this reason, too, that Jn 
re Soloman ™ is not in point in this discussion. The statement in 
that case is that the shares in question were fully paid for and de- 
livered to the bankrupt for safe-keeping, and the discussion by the 
court proceeds upon that basis. Such a state of facts placed the 
claimant in class A with the right to the priority awarded him, so 
long as there was no other claimant for the same stock, and it is 
expressly stated that there were no other claimants.” 

Confining ourselves, therefore, to traders on margin (class B), 
let us assume that Y finds after the bankruptcy that it would be 
advantageous for him to attempt to reclaim — that, in short, upon 
liquidation of his securities he will be a creditor of the broker in- 
stead of a debtor to him. But it must not be forgotten that what 
Y will attempt to do is to reclaim property which the generally 
adopted theory says is his subject only to the right to pledge which 
he gave the broker. It is manifestly necessary that Y shall be 
able to identify the property as his —to trace it, in the generally 
accepted terminology.’ Although the Supreme Court has elimi- 
nated some of the difficulties of tracing formerly involved in the 
detailed requirements of the Second Circuit,®* it is manifest on 





49 See note 43, supra. 50 268 Fed. 108 (C. C. A. 2d, 1920) ; see p. 85, supra. 

51 Jd. at 110. So also the statement in Asylum of St. Vincent de Paul v. 
McGuire, supra note 6, at 385, 146 N. E. at 636, to the effect that no rights passed 
to the trustee in bankruptcy, was made in a case involving only class A claimants. 

52 In re Byrne, 32 F.(2d) 189, 190 (C. C. A. 2d, 1929) ; see Oppenheimer, supra 
note 44, at 882 et seq. 

58 The exacting requirements are evident upon an examination of the history 
of the Pierson cases before and after Duel v. Hollins, 241 U. S. 523 (1916). Cf. 
In re Hollins & Co., 212 Fed. 317 (S. D. N. Y. 1914), rev’d, 219 Fed. 544 (C. C. A. 
2d, 1914), but aff’d, Duel v. Hollins, supra. 
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principle that there must be some identification of the property 
as his before the claimant can successfully withdraw it from the 
fund for general creditors. But a trader for whose interest it 
would be to trace his securities may be convinced, after examina- 
tion of the bankrupt and inquiry of the trustee, that he could not 
possibly succeed in doing so if he should make the attempt; or 
could succeed only as to a small portion of his securities. Or the 
difficulty and expense of discovering and producing the required 
proof may well frequently compel the trader to refrain from the 
attempt. Or, having made the attempt, he may fail in the process 
of tracing. In either case, it is held that he becomes a general 
creditor and he thereby increases the aggregate of the claims 
against the bankrupt estate; but there has been unavoidable com- 
pulsion or necessity rather than an election. 

But, again, Y may have traded with so small a margin or may 
have been so unfortunate in his purchases that when his securities 
have been sold and the proceeds credited to his account he is still 
heavily indebted to the broker. If he has the right to trace at all, 
which may admit of doubt, he can do so only by offering to pay 
his entire debit balance, which may well be a serious financial 
handicap, especially if he can trace only a small portion of his se- 
curities. Or he may not be financially in a position to pay in any 
event. In such cases there is more ground for saying that there 
has been an election, but it is at least one forced by circumstances. 

Mr. Quinter’s suggestion ™ is that the uncalled for portions be- 
long to the bankrupt and should be used to pay the debt. But 
when did they become the property of the bankrupt? On the day 
before the bankruptcy the securities all belonged to the custom- 
ers, subject only to a right in the broker to pledge them. The 
fact that these securities have survived the liquidation of the 
pledge certainly does not transfer their title to the broker. If 
they are sold in liquidating the pledge, it is equally impossible to 
understand how title to any surplus proceeds has been trans- 
ferred to the broker. In this respect Judge Rose was certainly 
right when he said that they “go to the bankruptcy trustee for 
the benefit of the general creditors, not because at bankruptcy 
they were the property of the bankrupt,” °° although his suggested 





54 Supra note 45. 55 Supra note 38 (italics ours). 
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reason, that the owners have preferred to allow them to become a 
part of the property to be equally distributed among all the credi- 
tors, does not adequately state the true situation. Necessity 
rather than preference has dictated that course. 

The true ground upon which these unclaimed portions should 
go to the trustee for the benefit of the general creditors, instead 
of being used to enhance the return to those who have been for- 
tunate enough to trace their securities, arises, it seems to us, out 
of the respective equities. It is said that the debt is the broker’s, 
and that the owners of the securities are co-sureties for him. 
But although the debt may be in form that of the broker, he is the 
agent of his customers, and the debt is in substance contracted, 
in proper cases, for the purpose of paying for the customer’s se- 
curities. The customers should in equity be regarded as, at least, 
co-makers of the loan (of course without direct personal liability 
to the pledgee), rather than as sureties for the broker. But even 
if they are to be regarded as co-sureties for the broker, it does not 
follow that those who have fortunately succeeded in reclaiming 
their securities should be given any equity to receive more than 
their pro rata share. 

The peculiarities of the stockbroking business require that 
when such of the customers’ securities as have not been reclaimed 
are sold, either in the liquidation of the pledge or by the trustee, 
the customers’ accounts with the broker shall be credited with the 
proceeds. There appears to be no possible alternative. The 
broker has charged his customer with the cost of the securities 
and has pledged the securities to obtain the funds required to pay 
that cost. When the sale has taken place, property of the cus- 
tomer has been disposed of and equity requires that the proceeds 
should be applied upon the customer’s debt to the broker. 

When the account has been readjusted, it may be found that 
the customer is a creditor of the broker. In such cases, the ag- 
gregate amount of the general creditor claims has been increased. 
Or, it may be that the customer is found to be still indebted to the 
broker. In that case, the amount of the bankruptcy assets has 
been diminished, for the customer’s debt was an asset, and that 
debt has been reduced by the amount of the credit. In either 
event, an equitable distribution would seem clearly to require that 
the proceeds of the sales, the credit of which to the customers’ ac- 
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counts has thus affected the dividend to be paid, should go as an 
offset. The general creditors would appear to have an excellent 
equitable basis for saying that since the proceeds of the sales have 
increased the aggregate of the claims, or reduced the applicable 
assets, it is not fair that these same proceeds of sales should go to 
pay others; and that the general creditors are under no obliga- 
tion to make a contribution to claimants beyond their proper 
proportion. 

Furthermore, in the majority of cases, it is presumed that the 
aggregate of the claims of others than customers, such as claims 
for rent, pay roll, supplies, and so on, is small. That is, by far 
the greater portion of what are called claims of general creditors 
are claims of customers who, for one reason or another, have not 
been able to trace or reclaim their securities. The only means by 
which these customers can obtain as general creditors the benefit 
of their own property is to have the proceeds follow their claims 
into the fund to be distributed. They agreed that the broker 
should have the right to pledge their securities with those of other 
customers in order to carry their purchases; but they did not 


agree that the proceeds of their securities should be used to effect 
an unequal distribution between themselves and other customers 
whenever those others were more fortunate than they in identify- 
ing or tracing their respective securities; and it is wholly inequita- 
ble to imply any such undertaking. The conclusion of the Cir- 
cuit Court of Appeals for the Second Circuit, already quoted,” 
would appear to be eminently sound. 


Securities Owned and Pledged by the Broker 


The foregoing provokes another inquiry, which has been occa- 
sionally suggested. Assume that the bankrupt has included some 
of his own property as security under the pledge. May the gen- 
eral creditors object to the application of this property in the first 
instance to payment of the debt, and insist that it be applied only 
in case the customers’ securities are insufficient, or only to the ex- 
tent of its pro rata share of the debt? Upon the assumption that 
the broker is acting as an agent in making purchases for his cus- 
tomers and arranging loans to carry those purchases, there would 





56 See p. 83, supra. 
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appear to be some validity to this contention of the general credi- 
tors — provided, of course, that the broker has not had the per- 
sonal use of the money borrowed through the pledge of his own 
securities.” 

If there is only one loan, the question is generally of little prac- 
tical importance, since, as has been said, in the greater number 
of cases margin customers constitute the majority of the so-called 
general creditors, and the prior application of the broker’s secu- 
rities to the payment has benefited them. But cases may well 
arise where the claims of general creditors other than those of mar- 
gin traders are so large as to make the question important — as, 
for example, where money has been borrowed by the broker with- 
out security or adequate security, or where there is another loan 
without any property of the broker in the pledge and with cus- 
tomers who have no interest in the securities of the first loan. In 
either of these cases, there are creditors whose interest it is to 
prevent, as far as possible, the application of the broker’s property 
to the payment of the loan for which it forms part of the pledge. 
May not the legal theories of the relations of broker and margin 


traders furnish ground for declaring that equity should regard 
the broker in such cases as a surety for his traders rather than the 
traders as sureties for the broker? It must be admitted that this 
suggestion is contrary to the present weight of the authorities,” 
but the equitable considerations in its favor are persuasive. 


William R. Tillinghast. 


PROVIDENCE, RHODE ISLAND. 





57 Cf. In re Hollins & Co., 230 Fed. 917 (S. D. N: Y. 1915), a case where the 
brokers raised the money for their own purposes, but in which the court said, at 
919: “ The customer’s agreement that the broker may repledge for any sum is not 
intended, I believe, for the purpose of allowing the broker to raise capital for his 
business out of the equity of his customers in their securities. He pays them no in- 
terest upon them and no honest broker would attempt to use such a contract for 
such purposes.” 

58 It is opposed to Im re Hollins, 232 Fed. 124, 126 (C. C. A. 2d, 1916), and 
United Nat. Bank v. Tappan, supra note 29. It is in accord with Skiff v. Stoddard, 
62 Conn, 216, 229-30, 26 Atl. 874, 884-85 (1893), to the extent that it was there 
held that the bankrupt’s own property should not bear more than its pro rata 
share of the pledge. 
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CHANGE OF SECURITY UNDER THE CORPORATE MortcAcE. — The de- 
vice of mortgaging property with a corporate trustee, and issuing bonds 
on this security,’ has become an integral part of the mechanism of 
modern finance.? It is usually sought in the agreement, by detailed * 
statements of the rights, duties, and powers of the parties involved, to 
insure flexibility in the management of the mortgagor-corporation, ac- 
cording to the needs of the particular business.* But in some instances 
unforeseen emergencies must arise, requiring even greater flexibility; ° 
a revision of the contract would then be of advantage to all parties con- 
cerned. But revision by mutual assent is impossible as a practical 
matter because of the number of the bondholders, some of whom may 





1 In England it was formerly the general practice to issue the bonds to the 
bondholders directly. See Jones, CorPorATE Bonps AND MortcGaGEs (1907) § 32. 
For an isolated American example of this practice, see Nashville & Decatur R. R. v. 
Orr, 18 Wall. 471 (U. S. 1873). But there is an increasing tendency to follow the 
American system and concentrate the security in a single mortgagee. Cf. 3 Top- 
HAM, PALMER’s COMPANY PRECEDENTS (13th ed. 1927) 6. The early practice in the 
United States was to mortgage the property to one or several individual trustees 
rather than to a corporation. See Smith, A Forgotten Chapter in the Early History 
of the Corporate Trust Deed (1927) 61 Am. L. REV. 900, 911. 

2 Hundreds of millions of dollars are annually so invested. See Posner, Liability 
of the Trustee Under the Corporate Indenture (1928) 42 Harv. L. Rev. 198. The 
development of the corporate mortgage is contemporaneous with the rise of modern 
business in the United States. Cf. Isaacs, Trusteeship in Modern Business (1928) 
42 Harv. L. Rev. 1048, n.2; Riptey, Ratroaps (1915) 106. The earliest example 
found of the corporate mortgage is that given by the Morris Canal and Banking 
Company in 1830 to a single individual as trustee. See Willink v. Morris Canal & 
Banking Co., 3 Green 377, 380 (N. J. Ch. 1843). The earliest example of the ap- 
pointment of a trust company as trustee occurred in 1839. See Smith, supra note 1, 
at 904, 906. However, something corresponding to our private deed of trust was 
given as early as 3400 B.c. See Dewrnc, Frvanciat Poricy oF CORPORATIONS 
(1926) 114. 

8 Their length may be two hundred pages in a complicated and diversified busi- 
ness. For a somewhat humorous explanation, see Drinker, Concerning Modern 
Corporate Mortgages (1925) 74 U. or Pa. L. REv. 360. 

¢ For the usual provisions, see Fowler, Legal Responsibility of Trustees (1890) 
24 Am. L. Rev. 703, 723; Stetson, Some LrecaL PHASEs OF CORPORATE FINANCING, 
REORGANIZATION, AND REGULATION (1917) 48. They are usually strictly construed. 
Cf. Iowa Light, Heat & Power Co. v. First Nat. Bank, 250 Mass. 353, 145 N. E. 
433 (1924) (provision that property should be released when no longer “ used or 
useful ” construed to mean used physically alone). But cf. Mercantile T. & D. Co. 
v. Gottlieb-Bauernschmidt-Strauss Brewing Co., 122 Md. 502, 90 Atl. 98 (1913) 
(trustee allowed to apply proceeds of a sale to expenses already incurred in ante- 
cedent replacements). 

These provisions for the release of the mortgaged property are legal, if re- 
quirement is made for the substitution of the proceeds. Butler v. Rahm, 46 Md. 
541 (1877); New Memphis Gaslight Co. Cases, 105 Tenn. 269, 60 S. W. 206 
(1900) ; In re Haywood Wagon Co., 219 Fed. 654 (C. C. A. 2d, 1914). Without 
such requirement, it is void as a fraud on creditors. Brown v. Leo, 12 F.(2d) 350 
(C. C. A. 2d, 1926). 

5 Cf. Detroit v. Detroit United Ry., 226 Mich. 354, 197 N. W. 697 (1924), 
(1924) 38 Harv. L. Rev. 122 (sale of part of property required by cancellation of 
franchise) ; New York State Rys. v. Security Trust Co., 135 Misc. 456, 238 N. Y. 
Supp. 354 (1929), aff'd, 228 App. Div. 750, 238 N. Y. Supp. 887 (1930), (1930) 43 
Harv. L. Rev. 1312 (competition of busses with street railroad). The problem 
may also be raised by the absence of any release clause. Cf. Weetjin v. St. Paul & 
Pac. R. R., 4 Hun 529 (N. Y. 1875); Watt v. Hestonville, Mantua & Fairmont 
R. R., 1 Brewst. 418 (Pa. 1867). 
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be unascertainable,® and some of whom may dissent for reasons of their 
own.’ The solution then depends upon the aid, if any, which the courts 
may afford. 

It seems clear that a court will not order a change in the more com- 
mon real estate mortgage, to allow the release of property held there- 
under, even though the security remains ample.* But even here a rigid 
adherence to the terms of the instrument is not required. The mort- 
gagor in possession is permitted to make such changes in the property 
and to commit such waste as would be normally expected. Thus a 
basis is afforded, without express authorization, for incidental changes 
and repairs of the property held under the corporate indenture; ?° but 
major changes in the security would certainly not be covered by the 
analogy. Even the economists’ differentiation of the corporate mort- 
gage aS a mortgage on the undertaking rather than on the tangible 
assets, on the earning power of a going concern rather than on the 





6 Cf. New Jersey Nat. Bank & Trust Co. v. Lincoln Mortgage & Title Guar. Co., 
148 Atl. 713 (N. J. 1930) (unregistered coupon bonds). 

7 Obviously there may be some bondholders who seek to force a purchase 
of their bonds at a premium, or whose private interests may actually be antago- 
nistic to the welfare of the corporation, or who may be merely mistaken in their 
opposition. 

8 See 2 Jones, Mortcaces (8th ed. 1928) $874; cf. Spencer v. Waterman, 
36 Conn. 342 (1870) (creditor of mortgagor sought sale of mortgaged premises 
and division of the security, where it was ample for both); Hoyt v. DuPont de 
Nemours Powder Co., 88 N. J. Eq. 196, 102 Atl. 666 (1917) (injunction obtained 
by bondholder against reduction of the capital, although remaining security was 
ample). But under certain circumstances the well recognized doctrine of marshal- 
ling may require the mortgagee to proceed first against some part of the whole 
security. Cf. Brown v. Simons, 44 N. H. 475 (1863) (in favor of a grantee) ; 
Wilcox v. Campbell, 106 N. Y. 325, 12 N. E. 823 (1887) (in favor of the mort- 
gagor); 2 Story, Equity (14th ed. 1918) § 853. 

9 Smith v. Moore, 11 N. H. 55 (1840) ; Searle v. Sawyer, 127 Mass. 124 (1879) ; 
see 3 TIFFANY, REAL Property (1920) § 618; cf. Smith v. Goodwin, 2 Greenl. 173 
(Me. 1882) ; State Sav. Bank v. Kercheval, 65 Mo. 682 (1877) ; Schalk v. Kings- 
ley, 42 N. J. L. 32 (1880). Many courts apply the even broader rule that the 
mortgagor in possession may commit any type of waste so long as the security is 
not rendered of “doubtful sufficiency.” Buckout v. Smith, 27 Cal. 433 (1865) 
(building removed); Taylor v. McConnell, 53 Mich. 587, 19 N. W. 196 (1884) 
(same) ; Lane v. Hitchcock, 14 Johns. 213 (N. Y. 1817) (same); King v. Smith, 
2 Hare 239 (1843) (large elms cut); see Kerr, InjJuNcTIONS (Patterson’s ed. 
1927) 528; 1 Hicu, Inyunctions (4th ed. 1905) § 693; 2 Jones, Mortcaces § 846. 
But some courts apparently will not even allow normal waste. Cf. Foreman v. 
Halloway, 122 Ark. 341, 183 S. W. 763 (1916) (small amount of timber cut) ; 
Maples v. Millon, 31 Conn. 598 (1863) (mortgage on nursery, incidental removals 
of shrubbery not allowed). All courts agree, however, that the security may not 
be impaired to such an extent that it is rendered insufficient to meet the mortgage. 
Van Pelt v. McGraw, 4 N. Y. 110 (1850); Brady v. Waldron, 2 Johns. Ch. 
148 (1816); see Note (1911) 60 U. or Pa. L. Rev. 135; 1 Ames, Cases on 
Eoutty (1904) 483, n.1; 2 JoNES, Mortcaces § 846. 

10 Brick v. Getsinger, 1 Halst. 391 (N. J. 1846); see Union Trust Co. v. 
Morrison, 125 U. S. 591, 609 (1887) ; 4 Cook, Corporations (8th ed. 1923) §$ 798. 
But see Colorado & So. Ry. v. Blair, 214 N. Y. 497, 510, 108 N. E. 840, 842 (1915). 
The lack of authority directly on this point is natural, in view of the elaborate 
provisions in the usual indenture; furthermore, such controversies as do arise 
are more often decided in chambers or in unreported cases. See In re New, 
[1901] 2 Ch. 534, 545; New Jersey Nat. Bank & Trust Co. v. Lincoln Mortgage & 
Title Guar. Co., supra note 6, at 715. 
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physical plant," could hardly be so literally applied as to bring extraor- 
dinary changes within this rule.*? 

Some authority for the jurisdiction of equity, however, may be found 
by virtue of the similarity between a corporate mortgage and the ordi- 
nary private trust. It is well settled that equity will remold the terms 
of the trust deed when it considers that an emergency has arisen.1* And 
since under the corporate mortgage, as in the trust, the property interests 
are divided, and since the mortgagee-trustee, unlike the usual mort- 
gagee," is a fiduciary of the mortgagor,’° several courts, considering the 
situations identical, have allowed a revision of the corporate mortgage.’® 
It must be conceded that the form of the transaction permits a well- 
trod approach to equity; but to push the resemblance further by 
allowing a revision of the indenture on this basis alone fails to take into 
consideration the fundamental distinction in substance which exists 
between the corporate mortgage and the usual private trust.‘ The 





11 See Riptey, Ramroaps 126; 2 Perry, Trusts § 750. Professor Ripley ex- 
plains on this basis the preferences given in receiverships. R1ipLey, RAILROADS 127. 
Moreover, in England, it seems, a railroad can mortgage only its surplus income. 
Gardner v. London, Chatham & Dover Ry., L. R. 2 Ch. App. zor (1867); see 
LANGDELL, Brier SurvEY OF Equity JurRIspIcTION (2d ed. 1908) 236. 

12 The bondholders’ security is still technically the physical assets underlying 
the business. Cf. Hoyt v. Du Pont de Nemours Powder Co., supra note 8. 

18 The emergency may be due to circumstances which make the performance 
of the terms of the trust (1) impossible, Mertz v. Guaranty Trust Co., 247 N. Y. 
137, 159 N. E. 888 (1928); (2) illegal, cf. Stout v. Stout, 192 Ky. 504, 233 S. W. 
1057 (1921); (3) contrary to public policy, Colonial Trust Co. v. Brown, 105 
Conn. 261, 135 Atl. 555 (1927); (4) such as to defeat the purposes of the trust: 
(a) because of a threatened impairment of the trust res, Gavin v. Curtin, 171 Ill. 
640, 49 N. E. 523 (1898); Magall v. Magall, 63 Minn. 511 (1896); Ruggles v. 
Tyson, 104 Wis. 500, 81 N. W. 367 (1899); (b) because income from the invest- 
ment is extremely small, cf. Pennington v. Metropolitan Museum, 65 N. J. Eq. 11, 
55 Atl. 468 (1903); Upham v. Plankington, 152 Wis. 275, 140 N. W. 5 (1913); 
In re New, [1901] 2 Ch. 534. But merely an increase in benefit to the cestui is not 
sufficient. Johns v. Johns, 172 Ill. 472, 50 N. E. 337 (1898), with which compare 
Johns v. Montgomery, 265 Ill. 21, 106 N. E. 497 (1914), where under the same 
trust the conditions had become aggravated; Matter of Turner, 10 Barb. 552 
(N. Y. 1851) ; cf. Mills v. Michigan Trust Co., 124 Mich. 244, 82 N. W. 1046 (1900) ; 
(1924) 38 Harv. L. Rev. 838. Statutes, however, have greatly enlarged the scope 
of equity’s powers in these cases. For a collection of statutes, see 2 Perry, TRUSTS 
(7th ed. 1929) § 764. These have been construed, however, as practically declara- 
tory of the existing common law. Cf. Matter of Roe, 119 N. Y. 509, 23 N. E. 1063 
oof Webster Realty Co. v. Delano, 120 N. Y. Supp. 440, 135 App. Div. 499 

1909). 

14 Dennett v. Tilton, 227 Mass. 299, 116 N. E. 403 (1927) (bill for accounting 
denied against mortgagee) ; Dobson v. Land, 8 Hare 216 (1850). 

15 Gray v. Robertson, 174 Ill. 242, 51 S. E. 248 (1898) (mortgagee-trustee 
unable to collect fee from mortgagor in the absence of contract) ; Ashuelot R. R. v. 
Elliott, 57 N. H. 395 (1874) (bill for accounting allowed mortgagor for mortgagee- 
trustee’s profits derived from speculation in the bonds); see Ainsa v. Mercantile 
Trust Co., 174 Cal. 504, 510, 163 Pac. 898, 901 (1917) ; Sherwood v. Saxton, 63 Mo. 
78, 82 (1876); Schroeder v. Berlin Arcade R. E. Co., 175 Wis. 79, 103, 184 
N. W. 542, 551 (1921); Jones, Corporate Bonps AND MortcacEs § 293; cf. 3 TopP- 
HAM, PALMER’s COMPANY PRECEDENTS 102. 

16 Cf. Detroit v. Detroit United Ry., supra note 5; New Jersey Nat. Bank & 
Trust Co. v. Lincoln Mortgage & Title Guar. Co., supra note 6; see (1924) 38 
Harv. L. Rev. 122. 

17 Where the trust form is absent and the mortgage is given directly to the 
bondholders, no different result should be reached. See note 1, supra. But the 
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corporate mortgage is a contract, while the trusts which equity has 
modified are gift transactions.** If a court of equity remolds a cor- 
porate mortgage, it must recognize that it is revamping a contractual 
obligation on the strength of which the bondholders have invested their 
money. Consideration has been given; principles of contract, rather 
than of trusts, must govern.’® 

It does not follow from this analysis, however, that, although a court 
will not ordinarily revise contracts in the absence of some well recog- 
nized ground for relief, any exercise of jurisdiction is precluded. Where 
a change of circumstances occurs, unforeseeable at the outset, which now 
frustrates the entire purpose of a transaction, the courts have granted 
relief.2° And even in a few cases where the unanticipated circumstance 
has merely made the performance of the contract highly impracticable, 
the same result has been reached.” The basis of this relief is not an 
implied condition, for the parties never anticipated such a contingency; 
performance is excused because of the non-continuance of the funda- 
mental facts on which the parties based their agreement.?? But the 
present problem may again be distinguished, for we are here dealing 
with an executed contract. As the bondholders have already advanced 
their money, the retention of some security device is required. The 
court must not merely excuse performance; ** it must remake the con- 
tract. Thus, if a court is to act on this basis alone, an extension of the 
preceding principles is required. 

But the trust form of a corporate mortgage, the fact that the security 
is the business rather than the property, together with the occurrence 
of an unexpected emergency, seem to afford a basis for the jurisdiction 
of equity. The very difficulty in the exercise of this jurisdiction — the 
large number of bondholders involved — offers, paradoxically enough, 





judges, feeling the need to adjust themselves to a new situation, apparently justify 
their decisions in language reminiscent of the past. Cf. Wham, Preference in Rail- 
road Receiverships (1928) 23 Itz. L. Rev. 141, 142. 

18 Compare cases cited in note 13, supra. 

19 Although the trust cases offer a basis for alteration of the property interests 
of the parties, the contractual element here present has been emphasized by the 
courts denying relief. Cf. Watt v. Hestonville, Mantua & Fairmount R. R., supra 
note 5; Duncan and Elliott v. Mobile & Ohio R. R., Fed. Cas. No. 4,137 (C. C. 
S. D. Ala. 1876) ; see Colorado & So. Ry. v. Blair, supra note 10, at 516, 108 N. E. 
at 844. 

20 Cf. Alfred Marks Realty Co. v. Hotel Hermitage Co., 170 App. Div. 484, 
156 N. Y. Supp. 179 (1915) (advertising in program of yacht race which was can- 
celled) ; Krell v. Henry, [1903] 2 K. B. 740 (coronation case). 

21 Cf. Mineral Park Land Co. v. Howard, 172 Cal. 289, 156 Pac. 458 (1916) 
(unexpected interference of water level, increasing cost tenfold) ; Cordes v. Miller, 
39 Mich. 581 (1878) (building law forbade rebuilding with wood) ; Virginia Iron, 
Coal & Coke Co. v. Graham, 124 Va. 692, 98 S. E. 659 (1919) (cost of mining 
prohibitive). But the fact that supervening circumstances make performance of 
the contract merely more expensive will not ordinarily excuse the promisor. See 
3 Wiuiston, Contracts (1920) § 1963. 

22 See 3 WILLISTON, CoNnTRACTS § 1963. 

23 Where the court finds no reason for the continuance of the contract at all, 
even if executed, further performance has been excused. Cf. Jackson v. Stevenson, 
156 Mass. 496, 31 N. E. 691 (1892) (removal of restrictive covenant) ; Rector of 
St. Steven’s Protestant Episcopal Church v. Rector, 201 N. Y. 1, 94 N. E. 191 
(1911) (same). But cf. Evangelical Lutheran Church of the Ascension v. Sahlem, 
172 N. E. 455 (N. Y. 1930). 
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a reason for its exercise. And when, in addition, the public interest has 
also been affected, the courts have granted relief.2* Such public interest 
may even overcome the objections of dissenting bondholders.2°> But 
public interest as a criterion affords no definite limitation, and probably 
no distinction would be made whenever a large corporation, whether a 
public utility or not, is concerned.*® Yet the great danger due to the 
vast sums affected calls for proportionate caution.” Certainly the 
emergency should be one where the corpus of the property is being im- 
paired,”* and reasonable diligence should be required in obtaining the 





24 The courts have not always been articulate in their emphasis on the public 
interest involved, but in every case discovered save one the mortgagor was a public 
utility. Baltimoré v. United Rys. & Elec. Co., 108 Md. 64, 69 Atl. 436 (1908) 
(disposal of duplicated property after consolidation) ; Leviness v. Consolidated 
Gas, Elec. Light & Power Co., 114 Md. 559, 80 Atl. 304 (1911) (sale of former 
site after removal of offices); Detroit v. Detroit United Ry., supra note 5; 
New Jersey Nat. Bank & Trust Co. v. Lincoln Mortgage & Title Guar. Co., supra 
note 6 (minimum security requirements reduced because of unusual economic 
depression) ; New York State Rys. v. Security Trust Co., supra note 5. Contra: 
Watt v. Hestonville, Mantua & Fairmount R. R., supra note 5 (injunction obtained 
by a bondholder to prohibit the removal of certain tracks alleged to be no longer 
useful) ; Duncan and Eliott v. Mobile & Ohio R. R., supra note 19 (payment of 
floating debt ahead of bondholders not permitted although advantageous to the 
latter) ; see Posner, supra note 2, at 218; 2 Coox, CorporaTions 1108; cf. Colorado 
& So. Ry. v. Blair, supra note 10 (bondholders held necessary parties); Dodd v. 
Una, 40 N. J. Eq. 672, 5 Atl. 155 (1885) (savings bank). These latter cases may 
be distinguished on the ground that the facts did not show a sufficient emergency for 
equity to act, but their language can not. The dates of three of the four are also, 
of course, significant. The conclusion of the text-writers is apparently based solely 
on the language in Colorado & So. Ry. v. Blair, supra. 

25 New Jersey Nat. Bank & Trust Co. v. Lincoln Mortgage & Title Guar. Co., 
supra note 6. But cf. (1930) 43 Harv. L. Rev. 1312. Current expenses, incurred 
by a receiver of a public utility, are given precedence over the secured creditors on 
these grounds. Wallace v. Loomis, 97 U.S. 146 (1877); Birmingham Trust & Sav- 
ings Co. v. Atlanta, B. & A. Ry., 300 Fed. 173 (N. D. Ga. 1924); cf. Dewsne, 
FInanciat Poticy or Corporations 1044. Also, some claims originating within a 
given period (usually six months) of the appointment of the receiver are given 
a preference over the secured creditors with regard to certain funds. Fosdick 
v. Schall, 99 U. S. 235 (1878); see Wham, supra note 17. 

26 Cf. New Jersey Nat. Bank & Trust Co. v. Lincoln Mortgage & Title Guar. 
Co., supra note 6; Detroit v. Detroit United Ry., supra note 5. In neither case 
was the public, as such, more than indirectly affected. See Rosenberg, Reorganiza- 
tion — The Next Step (1922) 22 Cor. L. Rev. 14, 23. But the rule on receivers’ 
certificates does not apply to private corporations. Kneeland v. American Loan & 
Trust Co., 136 U. S. 89 (1890) ; Bibbs-White Co. v. White River, etc. Co., 115 Fed. 
786 (C. C. A. 2d, 1902). The same limitation is applicable to the “six month: 
rule.” Union Trust Co. v. Southern Sawmills & Lumber Co., 166 Fed. 193 
(C. C. A. 4th, 1908) ; see Wood v. Guarantee Trust Co., 128 U.S. 416, 421 (1888) ; 
Swaine, Reorganization — The Next Step (1922) 22 Cor. L. Rev. 121, 129. The 
fact that the public interest is less involved here, however, should give greater 
weight to the objections of dissenting bondholders. Cf. note 25, supra. 

27 See Colorado & So. Ry. v. Blair, supra note 10, at 511, 108 N. E. at 842. 
Care must be taken that the mortgagor does not dissipate the mortgaged property 
by successively releasing portions, applying the proceeds to the upkeep of the re- 
mainder. Cf. Mt. Vernon-Woodbery Cotton Duck Co. v. Continental Trust Co., 
121 Md. 163, 88 Atl. 103 (1913). See Brief of Defendant-Appellant on appeal to 
the Court of Appeals p. 24, New York State Rys. v. Security Trust Co., supra note 5. 

28 The exact criteria can not, of course, be defined. Certainly no weaker case 
should here be allowed than with the private trust. See note 13, supra. But cf. 
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representation of as many bondholders as possible.*® Then, but only 
then, should a court of chancery lend its aid. 





Devices To Avom DIvERSsITY JURISDICTION. — At least one criterion 
for judging the merit of contemporary attacks on the diversity jurisdic- 
tion of the federal courts‘ is the pragmatic test of whether or not it is 
breaking down under mere devices for obtaining and avoiding it. To 
such an empirical study,” a consideration of what those devices are may 
serve aS a prolegomenon. 

Devices for avoiding diversity jurisdiction may best be studied against 
the background of devices for obtaining it. Section 37 of the Judicial 
Code * presents a considerable obstacle to colorable devices for obtain- 
ing federal jurisdiction. Yet, as will be seen, such devices* are not in- 
frequently successful. In the light of that section and perhaps of a 
policy in favor of limiting federal jurisdiction, use of the same and 
similar devices ° for avoiding diversity jurisdiction would seem a fortiori 
to be congeable. 

Inasmuch as the amount in controversy ® is almost always in dis- 
pute, it would obviously be difficult to detect prayers for relief inflated 
to reach the jurisdictional amount. Yet federal jurisdiction has been 
denied on that ground.’ The opposite device, however, of reducing the 





Baltimore v. United Rys. & Elec. Co., supra note 24 (mere benefit apparently 
deemed sufficient). 

29 The decree is then binding on all the bondholders as in a representative suit, 
under a well recognized exception to the rule that all parties must be represented 
before the court. Cf. Hale v. Hale, 146 Ill. 227, 33 N. E. 858 (1893); Supreme 
Tribe of Ben-Hur v. Camble, 255 U.S. 356 (1921) ; and cases cited in note 24, supra; 
see Note (1922) 36 Harv. L. REv. 89; 2 Perry, Trusts § 885. But if the trustee 
alone is joined, the decree is void. Colorado & So. Ry. v. Blair, supra note 10; see 
Dodd v. Una, supra note 24, at 675, 5 Atl. at 162; 2 Cook, CoRPORATIONS I150. 


1 On May 20, 1930, a bill to abolish diversity jurisdiction was reported favor- 
ably by Senator Norris to the 71st Congress, reporting for the Senate Judiciary 
Committee. See S. 4357; Sen. Rep. No. 691. See also Frankfurter, Distribution 
of Judicial Power Between United States and State Courts (1928) 13 Corn. L. Q. 


2 A need for empirical data on the federal judicial system has been expressed 
by the latest Conference of Senior Circuit Judges. See REporT oF THE JUDICIAL 
CONFERENCE (Oct. Sess. 1930). 

8 “Tf in any suit commenced in a district court, or removed from a State court 
to a district court of the United States, it shall appear to the satisfaction of the 
said district court, at any time after such suit has been brought or removed 
thereto, that such suit does not really and substantially involve a dispute or con- 
troversy properly within the jurisdiction of said district court, or that the parties 
to said suit have been improperly or collusively made or joined, either as piaintiffs 
or defendants, for the purpose of creating a case cognizable or removable under 
this chapter, the said district court shall proceed no further therein, but shall dis- 
miss the suit or remand it to the court from which it was removed, as justice may 
require, and shall make such order as to costs as shall be just.” 36 Strat. 1098 
(1911), 28 U. S. C. § 80 (1926). 

* See Dopir, HANDBOOK OF FEDERAL JURISDICTION AND PROCEDURE (1928) § 85. 

5 Id. § 102. 

6 See Dobie, Jurisdictional Amount in the United States District Court (1925) 
38 Harv. L. Rev. 733. 

7 Globe Refining Co. v. Landa Oil Co., 190 U. S. 540 (1963); Battle v. Atkin- 
son, t15 Fed. 384 (C. C. E. D. Ark. 1902), aff'd, 191 U. S. 559 (1903). 
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prayer for relief below the jurisdictional amount, has been a particu- 
larly successful one.* Even where the device is made obvious by the 
fact that the plaintiff’s cause of action is for a sum certain in excess of 
the jurisdictional amount, he has been permitted to avoid the federal 
court by a prayer for relief in a lesser amount.® 

Obtaining diversity jurisdiction by assignments is opposed not only 
by § 37 of the Judicial Code but also by the assignment statute.’ 
This statute, however, covers only choses in action and not property 
generally." Like § 37, moreover, it has no reference to attempts to 
avoid federal jurisdiction. Hence even colorable assignments to elimi- 
nate diversity of citizenship are successful.* The ease of creating 
by incorporation a legal person with the jurisdictional incidents of citi- 
zenship ** of any particular state at the will of its creator has made in- 
corporation an especially tempting device for obtaining diversity juris- 
diction..* Here §37 of the Judicial Code imposes a formidable,’ 





8 Swann v. Mutual Res. Fund Life Ass’n, 116 Fed. 232 (C. C. W. D. Ky. 1902) ; 
Barber v. Boston & Me. R. R., 145 Fed. 52 (C. C. D. Vt. 1906) ; Harley v. Fire- 
men’s Fund Ins. Co., 245 Fed. 471 (W. D. Wash. 1913). Such reduction would 
sometimes, of course, be a very heavy price to pay to avoid federal jurisdiction. 

® Woods v. Massachusetts Protective Ass’n, 34 F.(2d) sor (E. D. Ky. 1929), 
(1929) 43 Harv. L. Rev. 320. 

10 Except as to foreign bills of exchange and corporate bearer notes, there must 
be diversity between assignor and obligor, as well as between the plaintiff and 
obligor, to support diversity jurisdiction. 36 Stat. 1091 (1911), 28 U.S. C. § 41(1) 
(1926). 

11 Novations are not covered. American Colortype v. Continental Colortype 
Co., 188 U. S. 104 (1903). Nor is an interest derived by subrogation. New 
Orleans v. Gaine’s Adm’r, 138 U. S. 595 (1891). Transfers of property generally 
are not covered. Crown Orchard Co. v. Dennis, 229 Fed. 652 (C. C. A. 4th, 
1915). Nor are transfers of rights of action to recover property im specie. Deshler 
v. Dodge, 16 How. 622 (U. S. 1853). Tort claims are construed to be without the 
statute. Bushnell v. Kennedy, 9 Wall. 387 (U. S. 1869); Ambler v. Eppinger, 137 
U. S. 480 (1890) ; Muller v. Chicago, I. & L. R. R., 149 Fed. 983 (C. C. E. D.N. Y. 
1906). Where title to property is transferred absolutely, it is immaterial that the 
motive for the transfer was to obtain diversity. Crawford v. Neal, 144 U. S. 585 
(1892) ; In re Cleland, 218 U. S. 120 (1910) ; Benedict v. Seiberling, 17 F.(2d) 841 
(N. D. Ohio 1927). 

12 Provident Sav. Life Assur. Soc. v. Ford, 114 U. S. 635 (1885); Oakley v. 
Goodnow, 118 U. S. 43 (1886); Leather Mfrs. Bank v. Cooper, 120 U. S. 778 
(1887). It is suggested in these cases that the colorable assignment may be a de- 
fense in the state court. 

18 For a history of the development of these incidents, see HENDERSON, THE 
Posir1on or ForeiGN CorPORATIONS IN AMERICAN CoNSTITUTIONAL LAw (1918) 50. 

14 By a transfer of assets to a corporation newly formed under the laws of a 
state other than that of the prospective adversary, diversity of citizenship is 
obtained. 

15 Lack of consideration for the transfer is evidential of a sham transaction 
and may-defeat the device. Lehigh Mining & Mfg. Co. v. Kelly, 160 U. S. 327 
(1895). So may a power to compel a reconveyance. Lehigh Mining & Mfg. Co. 
v. Kelly, supra; Miller & Lux v. East Side Canal Co., 211 U. S. 293 (1908); 
McLean Oil Co. v. Ashworth’s Heirs, 283 Fed. 422 (E. D. Tex. 1922), appeal trans- 
ferred to Supreme Court, 289 Fed. 73 (C. C. A. 5th, 1923), (1923) 36 Harv. L. 
Rev. 482. Hence dissolution of a transferring corporation is considered an im- 
‘portant fact in proving a real transfer. Black & White Taxicab Co. v. Brown & 
Vellow Taxicab Co., 276 U. S. 518 (1928); Amalgamated Clothing Workers v. 
Curlee Clothing Co., 19 F.(2d) 439 (C. C. A. 8th, 1927), certiorari denied, 277 
U. S. 585 (1928), (1928) 41 Harv. L. Rev. 799 (grantor corporation, in process 
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though not insuperable,’* barrier. The cases*’ sustaining removal 
through this device suggest the possibility of a foreign litigant incor- 
porating in the state of the prospective opponent to keep out of the 
federal courts. In view of the attitude toward colorable assignments, 
such a scheme would probably succeed.'* Practically, however, the 
infrequent litigant might not only be lacking in resourcefulness but 
would find the expense prohibitive. More difficult in execution is 
an actual change of domicil by an individual, but it has been held 
that such a change to effect diversity of citizenship will support federal 
jurisdiction regardless of motive.*® As a corollary, it would seem that 
a change of domicil will be an effective device to avoid the federal 
courts. 

Where there is a plurality of parties plaintiff or defendant, manipu- 
lations by alignment, joinder, and non-joinder are attempted to obtain 
and avoid federal jurisdiction. Strawbridge v. Curtiss ®° early estab- 
lished the rule that for diversity jurisdiction no plaintiff may be a citizen 
of the same state as any defendant. The courts will, however, align 
the parties according to their true interests and not according to the 
pleadings in applying this rule.* Joining as defendants citizens of the 
plaintiff’s state is not fatal to removal to the federal courts if such de- 





of dissolution at the time the complaint was filed, formally dissolved shortly there- 
after) ; cf. Percy Summer Club v. Astle, 163 Fed. 1 (C. C. A. 1st, 1908), rehearing 
denied, 166 Fed. 1020 (C. C. A. 1st, 1908). 

16 As i in the case of a transfer by an individual to a non-resident corporation 
thus created, the power to compel a reconveyance is not fatal. Irvine Co. v. Bond, 
74 Fed. 849 (C. C. S. D. Cal. 1896) ; Venice Hunting & Trapping Co. v. Salinovich, 
16 F.(2d) 121 (C. C. A. 5th, 1926). Nor is it fatal that one motive for the trans- 
fer was to obtain federal jurisdiction. Doane v. California Land Co., 243 Fed. 67 
(C. C. A. oth, 1917), certiorari denied, 245 U.S. 660 (1917); City of Livingston 
v. Monidah Trust, 261 Fed. 966 (C. C. A. 9th, 1919); Rojas-Adam Corp. v. 
Young, 13 F.(2d) 988 (C. C. A. 5th, 1926); Giddens v. Estero Bay Estates, 
18 F.(2d) 265 (C. C. A. sth, 1927). But in Southern Realty Co. v. Walker, 211 
U. S. 603 (1909), Georgia attorneys had formed a corporation to provide for 
clients who might want federal jurisdiction. Since the transaction was obviously 
a sham, jurisdiction was denied. And in Gelders v. Haygood, 182 Fed. 109 
(C. C. S. D. Ga. 1910), it was held that the attorneys who formed the corporation 
be disbarred unless they dissolved it. 

17 Supra notes 15, 16. Cf. Black & White Taxicab Co. v. Brown & Yellow 
Taxicab Co., 276 U. S. 518 (1928). In this case a Kentucky corporation had en- 
tered into a contract with a railroad company for exclusive station privileges, a 
contract invalid by Kentucky decisions as against public policy. The Kentucky 
corporation was dissolved; a new corporation was formed under the laws of 
Tennessee for the purpose of obtaining diversity. All the assets of the Ken- 
tucky corporation were transferred to the Tennessee corporation and a new con- 
tract was made. In a suit brought in the federal court, jurisdiction was sus- 
tained and the contract held valid, with three dissents. 

18 See note 12, supra. 

19 Williamson v. Osenton, 232 U. S. 619 (1914); Bjornquist v. Boston & A. 
R. R., 250 Fed. 929 (C. C. A. 1st, 1918), certiorari denied, 248 U. S. 573 (1918). 
But in Morris v. Gilmer, 129 U. S. 315 (1889), where the plaintiff intended to re- 
turn to his former home after the suit, the device failed, there being no effective 
change of domicil. 20 3 Cranch 267 (U. S. 1806). 

21 Dawson v. Columbia Trust Co., 197 U. S. 178 (1905); Helm v. Zarecor, 
222 U. S. 32 (1911); Hamer v. New York Rys., 244 U. S. 266 (1917); Sutton 
v. English, 246 U. S. 199 (1918). 








b fore) HARVARD LAW REVIEW 


fendants are not indispensable or necessary parties.2? But non-joinder 
of indispensable parties whose presence would defeat federal jurisdic- 
tion will not aid to confer it.2* The rule of Strawbridge v. Curtiss is 
limited by the doctrine of separable controversies.** A plaintiff, by 
stating a separable controversy against a non-resident defendant who is 
willing to remove to the federal courts, may succeed in bringing resident 
defendants within the diversity jurisdiction.2*> Manipulations of parties 
to avoid removal to the federal courts are more successful. Usually a 
local defendant is joined.*® If no cause of action is stated against this 
defendant, the device will fail,?’ unless perhaps the failure to state a 
cause of action was due to mere inadvertence or lack of legal skill.?* 
If a joint cause of action is stated, motive for joinder is immaterial,” 
even though that motive be to prevent removal to the federal courts. 
The fact that the local defendant is impecunious is of no consequence.*° 
If the plaintiff has stated a joint cause of action in good faith, it is im- 
material that no such cause of action in fact exists; ** but proof of fraud 
will make the cause removable,** and fraud may be imputed “ where 
one willfully shuts his eyes to information within his reach.” ** Bad 
faith in bringing the action is no ground for removal; ** bad faith in 
joinder must be shown. 

Devices both for obtaining and avoiding the diversity jurisdiction are 
to be condemned as opening and shutting the federal courts on grounds 
entirely unrelated to the basis of the doctrine, if its soundness be con- 
ceded. Ifa policy of limiting the diversity jurisdiction is to be effectu- 
ated, less opportunistic methods are required.*® 





22 Hamilton v. Empire Gas & Fuel Co., 297 Fed. 422 (C. C. A. 8th, 1924), 
certiorari denied, 266 U. S. 607 (1924) ; Keenan v. Gladys Belle Oil Co., 11 F.(2d) 
418 (N. D. Okla. 1926) ; City Bond & Finance Co. v. Grant, 30 F.(2d) 671 (C. C. A. 
8th, 1929). 

23 South Penn. Oil Co. v. Miller, 175 Fed. 729 (C. C. A. 4th, 1909) ; Hawes v. 
First Nat. Bank, 229 Fed. 51 (C. C. A. 8th, 1915); cf. Iron Molders’ Union v. 
Niles-Bement-Pond Co.,; 258 Fed. 408 (C. C. A. 6th, 1918), aff'd, 254 U. S. 77 
(1920). 

24 36 Stat. 1094 (1911), 28 U. S. C. $71 (1927). 

25 Barney v. Latham, 103 U. S. 205 (1880); cf. Brooks v. Clark, 119 U. S. 
502 (1886); see Note (1928) 41 Harv. L. Rev. 1048. 

26 E.g., Chicago, R. I. & Pac. Ry. v. Dowell, 229 U. S. 102 (1913). 

27 Plunkett v. Gulf Refining Co., 259 Fed. 968 (N. D. Ga. 1919) ; Hancock 
v. Missouri-Kansas-Texas R. R., 28 F.(2d) 44 (D. Cal. 1928). 

28 See Richardson v. Southern Idaho Water Co., 209 Fed. 949, 952 (D. Idaho 
1913). 

29 Chicago, B. & Q. Ry. v. Willard, 220 U. S. 413 (1911) ; Chicago, R. I. & Pac. 
Ry. v. Schwyart, 227 U. S. 184 (1912); Chicago, R. I. & Pac. Ry. v. Dowell, 
229 U. S. 102 (1913); Kraus v. Chicago, B. & Q. Ry., 16 F.(2d) 79 (C. C. A. 
8th, 1926). 

80 Chicago, R. I. & Pac. Ry. v. Schwyart; Chicago, R. I. & Pac. Ry. v. Dowell; 
Kraus v. Chicago, B. & Q. Ry., all supra note 29. 

81 Kraus v. Chicago, B. & Q. Ry., supra note 29; see Zigich v. Tuolumne 
Copper Mining Co., 260 Fed. 1014, 1015 (D. Mont. 1919) (good faith not shown). 

82 Wilson v. Republic Iron & Steel Co., 257 U. S. 92 (1921); Zigich v. Tuo- 
lumne Copper Mining Co., supra note 31. 

83 Wecker v. National Enamel & Stamping Co., 204 U. S. 176, 185 (1907). 

84 Chesapeake & Ohio Ry. v. Cockrell, Adm’r, 232 U. S. 146 (1914). 

85 See Jacobs and Feller, Proposed Limitations on the Diversity Jurisdiction 
of the Federal Courts (unpublished paper in the Harvard Law School Library). 
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DISTRIBUTION OF CORPORATE EARNINGS BETWEEN SUCCESSIVE 
BENEFICIARIES OF A TRUST. — A bequest * of corporate stock in trust to 
pay the income for life, with remainders over, is a device so patently 
useful, and apparently so simple, that the testator seldom appreciates 
the need for more explicit provision. Any estimate of his conception of 
“income ” ? must in many situations be conjectural. Here the courts 
necessarily resort to compromise, analogy,* and arguments for conven- 
ience and uniformity. The point at which it becomes futile to reason in 
terms of the testator’s intent is so vague,* and the considerations which 
may be invoked once such futility is admitted are so various, that it is 
not surprising to find the greatest conflict in the decisions.® 

Cash dividends * declared‘ during the life tenancy out of earnings 
accumulated during that period are allotted to income. Extraordinary 
stock dividends are similarly treated under the Pennsylvania rule,® but 
a few jurisdictions, notably Massachusetts, have reached the opposite 





1 For the sake of convenience in phrasing, the trust is assumed to be testa- 
mentary. The same principles are, of course, applicable to a conveyance in trust 
inter vivos. 

2 The problem would seem to be the same so long as general terms are used. 
For example, neither the narrower expression, “ life interest,” nor a broader one, 
such as “ income, rents, profits, and revenues,” can fairly be construed to shift the 
emphasis enough to affect the result. Cf. Radin, Statutory Interpretation (1930) 
43 Harv. L. REv. 863, 874. 

3 Analogies may be deceptive in this field. The connotations of “income,” 
when that word is employed by the accountant, the theoretical economist, or the 
draughtsman of an income tax statute, will vary according to his purposes. See 
Equitable Trust Co. v. Prentice, 250 N. Y. 1, 11, 164 N. E. 723, 725 (1928); 
STRACHAN, Trust ACCoUNTS (1911) c. 1; DEWING, THE FINANCIAL Poticy oF Cor- 
PORATIONS (1926) 580n.; cf. Powell, Income From Corporate Dividends (1922) 35 
Harv. L. Rev. 363; Beale, Stockholders and the Federal Income Tax (1923) 
37 id. 1, 3. 

4 See Gray, THE NATURE AND SouRCES OF THE LAw (2d ed. 1921) 174. 

5 The authorities are fully collected in Notes (1921) 13 A. L. R. 1004; (1923) 
24 id. 9; (1926) 42 id. 448; (1927) 50 id. 375; (1928) 56 id. 1287, 1315; (1929) 
59 id. 1532. 

The Commissioners on Uniform State Laws have appointed a committee to 
draw up a Uniform Principal and Income Act. A second tentative draft, pre- 
pared by Dean Charles E. Clark, was submitted and progress reported at the 
1929 conference. See NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM 
StaTE Laws (1929) 112, 285 et seq. 

6 A distribution of stock in another corporation is treated like a cash divi- 
dend. Union & New Haven Trust Co. v. Taintor, 85 Conn. 452, 83 Atl. 697 
(1912) ; Old Colony Trust Co. v. Jameson, 256 Mass. 179, 152 N. E. 52 (1926); 
cf. Eisner’s Estate, 175 Pa. 143, 34 Atl. 577 (1896) (rights to subscribe). The 
same result is reached when the company purchases with surplus earnings some 
of its own stock, which it later distributes as a “stock dividend.” Green v. Bissell, 
79 Conn. 547, 65 Atl. 1056 (1907); Leland v. Hayden, 102 Mass. 542 (1869). 
If a cash dividend is declared and simultaneously stockholders are given the op- 
portunity to apply this dividend to the purchase of further shares, the trustee’s 
acceptance of the offer can not defeat the life tenant’s right to the cash dividend 
or its proceeds. Davis v. Jackson, 152 Mass. 58, 25 N. E. 21 (1890); cf. Rand v. 
Hubbell, 115 Mass. 461 (1874). But cf. In re Evans, [1913] 1 Ch. 23; In re 
Malam, [1894] 3 Ch. 578. 

7 There is some conflict as to whether the party entitled to dividends at the 
time of the declaration of a dividend or the party entitled at the date of the clos- 
ing of the transfer books should prevail. See Note (1924) 38 Harv. L. Rev. 245. 
It is assumed herein that the date of declaration is controlling. 

8 Earp’s Appeal, 28 Pa. 368 (1857). 
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result.° Thus Massachusetts makes the existence or non-existence of 
income correspond to the distribution or retention of assets by the cor- 
poration — a result attractive in its symmetry, and reasonable enough if 
no better guide is to be found in the word “income.” And in this 
situation the word does seem ambiguous.*® Whether a stockholder who 
receives a large stock dividend feels that he has acquired something he 
did not have before, or is simply gratified to perceive that the company 
is thriving and expanding, is so dependent upon the financial experience, 
and even the temperament, of the individual recipient that no gen- 
eralization can be quite convincing. With the odds thus indecisive, it 
is interesting to note that commentators have almost without exception 
approved the Pennsylvania rule.” 

Even in those jurisdictions which regard a stock dividend as income, 
rights to subscribe to new shares are usually allotted to the corpus of the 
trust.’ The opinions repeatedly assert that a right to subscribe is only 
an “incident of the capital stock,” occasionally pointing out its preémp- 
tive character in order to emphasize that fact.** Yet every relevant 
consideration which can be advanced for this view seems equally 
applicable to stock dividends.** For the sake of consistency, it may be 
hoped that a late Pennsylvania decision ** awarding rights to the life 
tenant will carry weight in those states where the question has not yet 
arisen. 





® Minot v. Paine, 99 Mass. tor (1868); Gibbons v. Mahon, 136 U. S. 549 
(1890); cf. Towne v. Eisner, 245 U. S. 418 (1918) (income tax). But cf. Tax 
Comm’r v. Putnam, 227 Mass. 522, 116 N. E. 904 (1917); see Allen v. Comm’r 
of Corp. and Tax., 172 N. E. 643, 645 (Mass. 1930). 

10 A favorite majority argument is that the declaration of a stock dividend, by 
transferring earnings from surplus to capital, deprives the life tenant of possible 
future cash dividends. See Equitable Trust Co. v. Prentice, supra note 3, at 8, 
164 N. E. at 724; Soehnlein v. Soehnlein, 146 Wis. 330, 349, 131 N. W. 739, 747 
(1911). But the corporation might transfer earnings to capital without declaring 
any dividend, and the life tenant could not complain. It is therefore difficult to 
see how this fact serves to dispel any ambiguity of testamentary intent, however 
valid a consideration it may be in establishing a rule of thumb contrary to that 
of Massachusetts. 

11 They approve the Pennsylvania rule both as to stock dividends and appor- 
tionment, infra note 22. See 2 Coox, Corporations (8th ed. 1923) § 552; 1 
Morawetz, Private Corporations (2d ed. 1886) §§ 467, 468, 471; 2 Perry, 
Trusts AND TrusTEEs (7th ed. 1929) §545a; Howes, INCOME AND PRINCIPAL 
(1905) 25; Notes (1923) 24 A. L. R. 9, 46; (1923) 23 Cor. L. REv. 369; (1902) 
16 Harv. L. Rev. 54. But see Note (1912) 26 Harv. L. Rev. 77. 

12 Lauman v. Foster, 157 Iowa 275, 135 N. W. 14 (1912); Estate of Merrill, 
196 Wis. 251, 220 N. W. 215 (1928), overruling Will of Barron, 163 Wis. 275, 155 
N. W. 1087 (1916). 

13 See Girdwood v. Safe Deposit & Trust Co., 143 Md. 245, 253, 122 Atl. 132, 
135 (1923). Particularly when the right accompanies a cash dividend does the 
court feel it is displaying benevolent impartiality by giving the former to the 
remainderman, the latter to the life tenant. See Richmond v. Richmond, 123 
App. Div. 117, 124, 108 N. Y. Supp. 298, 302 (1908), aff'd, 196 N. Y. 535, 89 
N. E. 1111 (1909). 

14 See Note (1923) 24 A. L. R. 9, 91; (1918) 18 Cor. L. Rev. 496. But see 
Perry, op. cit. supra note 11, § 546. , 

15 Jones v. Integrity Trust Co., 292 Pa. 149, 140 Atl. 862 (1928); see Nird- 
linger’s Estate, 290 Pa. 457, 466, 139 Atl. 200, 203 (1927). Accord: Holbrook v. 
Holbrook, 74 N. H. 201, 66 At!. 124 (1907). 
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The problem of allotting stock dividends and rights has recently 
become more acute with the advent of a policy, especially on the part 
of large public utility corporations,’® of regularly issuing new shares or 
rights to subscribe. A trust created in the stock of one of these corpora- 
tions while such a policy was in effect would seem to designate the 
life tenant as the beneficiary of these incidents.‘7 Even under a trust 
not so created the result should be the same. The Massachusetts court’s 
approach in dealing with extraordinary stock dividends is not neces- 
sarily applicable; whether such paper, regularly issued, does not in 
effect represent a distribution of corporate assets is still an open 
question among accountants.‘* And any rule which would make it 
necessary that a trustee, in fairness to the life tenant, avoid any invest- 
ment in an increasingly large class of reliable, prosperous corporations *° 
does not commend itself.2° States following the Pennsylvania rule 
will achieve a happy uniformity when these new styles in business find 
their way into the courts; the position of Massachusetts will be less 
fortunate. ; 

No dividend or part thereof derived from sources other than the 
company’s earnings is allotted to income.** Pennsylvania has further 
elaborated this principle by including in the corpus not only the original 
stock but also its earnings prior to the commencement and subsequent 
to the termination of the life estate,?* irrespective of the time of the 





16 E.g., North American Co. (stock dividends); American Telephone & Tele- 
graph Co. (rights to subscribe) ; see DEWING, op. cit. supra note 3, at 574 et seq. 
The policy seems best adapted to the slow but steady growth of the public utility. 
See note 19, infra. 

17 Cash dividends under this policy are comparatively negligible. The word 
“income ” would necessarily refer to the regular stock dividends or rights. 

18 See (1929) 48 J. ACCOUNT. 367; (1930) 49 id. 83, 242; (1929) 129 Comm. & 
Fin. CHRON. 2754, 2755. Those who contend that these shares or rights neces- 
sarily represent income point out that the whole policy is based on their ready 
marketability. The stockholder who wishes cash can realize on his paper; the 
stockholder who wishes to invest is saved the trouble of applying a cash dividend 
to buy shares, and his interests are protected during the interval between his 
receipt of the paper and his decision. See (1928) 91 Exec. Wortp 1559; cf. 
Davis v. Jackson, supra note 6. 

19 A sound, expanding business, properly handled, will tend to increase the 
book value of its shares over a period of years under this system. See (1928) 31 
ANNALIST 1099; (1928) 32 id. 5, 141, 308; (1928) 46 J. Account. 42; cf. (1929) 
44 MaGazineE or WALL ST. 937. 

20 This line of argument deserves more consideration here than in the case 
of extraordinary stock dividends, because in the latter situation there is greater 
likelihood of substantial regular cash dividends. 

21 Gilkey v. Paine, 80 Me. 319, 14 Atl. 205 (1888); Ex parte Humbird, 114 
Md. 627, 80 Atl. 209 (1911); see PERRY, op. cit. supra note II, § 546a. Profit 
made by the corporation from a sale of its property is therefore not a source for 
income, since it does not ordinarily represent earnings. Cf. Smith v. Dana, 77 
Conn. 543, 60 Atl. 117 (1905) ; Spedden v. Norton, 150 Atl. 15 (Md. 1930). But 
cf. Bourne v. Bourne, 240 N. Vv. 172, 148 N. E. 180 (1925) (company formed to 
develop real estate) ; Matter of Marvin’s Estate, 135 Misc. 899, 241 N. Y. Supp. 
500 (1929). 

22 Earp’s Appeal, supra note 8. The same principle is applied when the ques- 
tion arises between successive life tenants. Cf. Hagedorn v. Arens, 150 Atl. 5 
(N. J. 1930) (A for life, on his death half the corpus absolutely to B, the other 
yr : for life, then absolutely to C’s issue; dividend declared shortly after 

’s death). 
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declaration of the dividend.”* This rule of apportionment ** is supposed 
to rest on the testator’s intent, but its real basis can probably be found 
in characteristic judicial flair for compromise.*® Massachusetts, pre- 
ferring convenience in accounting, repudiates the doctrine.2* The 
relative merits of rules derived from such diverse premises can hardly 
be weighed in the abstract." It is significant, however, that the experi- 
ence of courts following the Pennsylvania rule has led them to extend 
rather than restrict the doctrine.** 

Distribution of corporate assets on dissolution presents a contin- 
gency probably not within the testator’s contemplation. Some equitable 
form of compromise is therefore even more appropriate in this situation 
than in that’ just discussed.2® But the distinction between intent in- 
adequately expressed and a total lack of intent is so tenuous that one 
can not quarrel with the tendency to apportion under the Pennsylvania 
rule *° and to refuse to apportion under the Massachusetts rule.** 





23 But there is a presumption that the dividend was wholly earned during the 
tenancy of the party entitled to income at the time of the declaration of the divi- 
dend. Graham’s Estate, 296 Pa. 436, 146 Atl. 111 (1929); cf. Boardman v. 
Boardman, 78 Conn. 451, 62 Atl. 339 (1905). 

24 The rule does not apply to ordinary cash dividends. See Perry, op. cit. 
supra note 11, § 556b. Contra: Hagedorn v. Arens, supra note 22. This departure 
from strict logic is said to be founded on convenience. See McKeown’s Estate, 
263 Pa. 78, 85, 106 Atl. 189, 191 (1919). Occasionally a court seeks to jus- 
tify the exception as a proper construction of the testator’s intent. See Carter v. 
Crehore, 12 Hawaii 309, 312 (1900). Preferred cumulative cash dividends are 
considered ordinary cash dividends. Thompson v. New York Trust Co., 107 Misc. 
245, 177 N. Y. Supp. 299 (1919), aff'd, 191 App. Div. 904, 181 N. Y. Supp. 956 
(1920) ; cf. In re Wakley, [1920] 2 Ch. 205. 

On the mechanics of apportionment, see Evans, Calculating the Distribution of 
a Stock Dividend Between Life Tenant and Corpus (1929) 77 U. or Pa. L. Rev. 
981; Note (1923) 24 A. L. R. 9, 47. 

25 Did the testator conceive of income as the amount to be paid out in divi- 
dends, irrespective of the time when those dividends were earned, or as the earnings 
themselves, though their enjoyment would necessarily be deferred until the com- 
pany should choose to distribute them? Either construction is plausible; neither 
seems preferable. 

26 Lyman v. Pratt, 183 Mass. 58, 66 N. E. 423 (1903); see Minot v. Paine, 
supra note 9; cf. Hite v. Hite, 93 Ky. 257, 20 S. W. 778 (1892). 

27 But see note 11, supra. 

28 See notes 30, 32, infra. But in New York, which adopted the Pennsyl- 
vania rule in Matter of Osborne, 209 N. Y. 450, 103 N. E. 723 (1913), the com- 
plicated inquiries of fact involved in apportionment induced the legislature to 
enact the Massachusetts rule as to stock dividends. N. Y. Pers. Prop. Law 
(1926) § 17a. It was largely this same consideration which moved the Commis- 
sioners on Uniform State Laws to advocate the adoption of the Massachusetts 
rule in toto. See UnirormM Principat AND Income Act (second tentative draft 
1929) § 5n; see note 5, supra. 

29 The two situations otherwise appear to be basically analogous, though com- 
plementary. In each the fundamental inquiry is whether it is more advisable to 
emphasize the declaration of dividends or the presence of earnings. See note 25, 
supra. 

80 United States Trust Co. v. Heye, 224 N. Y. 242, 120 N. E. 645 (1918) ; Mc- 
Keown’s Estate, supra note 24. 

81 Under this rule the entire sum is allotted to the corpus. Bulkeley v. Worth- 
ington Eccles. Soc., 78 Conn. 526, 63 Atl. 351 (1906) ; cf. Hemenway v. Hemenway, 
181 Mass. 406, 63 N. E. 919 (1902) ; Wilberding v. Miller, 90 Ohio St. 28, 106 N. E. 
665 (1914); see (1906) 20 Harv. L. Rev. 147. 
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This distinction does become important, however, when a court seeks 
to apply the Pennsylvania rule in liquidation to the case of a sale of 
stock by the trustee. Those courts which give the life tenant that 
proportion of the increased value of the stock attributable to undis- 
tributed earnings of the corporation regard the transaction as a 
liquidation insofar as the trustee and beneficiaries are concerned: the 
effect is the same; the corporation’s lack of intent to dissolve is irrele- 
vant.** This may be conceded without perceiving the need for any 
equitable rule of thumb. For in this instance, at least, the testator’s 
intent seems clear.** Profitable sales by the trustee would have been 
within his contemplation, but complicated processes of accounting 
whereby the life tenant might derive especial benefit from the sale would 
certainly not.** Any danger of the trustee’s making a practice of selling 
the stock shortly before a dividend is due should be dealt with through 
the court’s control of the trustee rather than through doubtful construc- 
tion of the trust instrument. 





INTEREST RATES IN THE FEDERAL Courts.— The frequency with 
which recovery is sought on long overdue obligations through litigation 
which may itself be protracted makes the problem of interest a question 
of more than academic importance. It is in the federal courts that the 
possibility of conflicting rules as to the law governing interest * is most 
striking. The problem there assumes two major aspects: how far the 
allowance of interest is governed by state law, and to what extent, if 
interest is granted, state rates will be applied. 

Where the jurisdiction of the federal courts is based on citizenship, 
they are constrained to accept as “rules of decision ” the “laws” of 
the several states. Swift v. Tyson* early defined “ laws,” excluding 
from its scope local decisions upon questions of “ general commercial 





82 Nirdlinger’s Estate, supra note 15, Notes (1928) 26 Micu. L. Rev. 555, 
(1928) 76 U. or Pa. L. Rev. 589; cf. Matter of Schaefer, 178 App. Div. 117, 165 
N. Y. Supp. 19 (1917), aff'd, 222 N. Y. 533, 118 N. E. 1076 (1917). Contra: Smith 
v. Hooper, 95 Md. 16, 51 Atl. 844 (1902); cf. Guthrie’s Trustee v. Akers, 157 Ky. 
649, 163 S. W. 1117 (1914). Often the decision is made to rest at least in part on 
the presence of terms broader than “income.” See Jn re Sherman Trust, 190 
Iowa 1385, 179 N. W. 109 (1920); Wallace v. Wallace, 90 S. C. 61, 72 S. E. 553 
(1911) ; cf. note 2, supra. 

33 See Note (1928) 76 U. or Pa. L. Rev. 589; (1916) 29 Harv. L. Rev. 794. 
But see Note (1923) 23 Cot. L. REv. 369. 

34 Cf. Untrorm PrIncripAL AND Income Act (second tentative draft 1929) 
§ 3(3); see note 5, supra. It is clear that the testator would not expect the life 
tenant to bear the burden if the stock had to be sold at a loss. It is unlikely that 
he intended a distinction to be made if the sale produced a profit. Such a policy 
of distribution would tend gradually to reduce the corpus. 


1 This Note deals only with the question as it arises in the absence of agreement 
between the parties. As here considered, the problem is that of the law of damages 
for the unlawful detention of money. 

2 1 Strat. 92 (1789), 28 U.S. C. $725 (1926). 

3 16 Pet. 1 (U.S. 1842). 





106 HARVARD LAW REVIEW 


law.” * But this doctrine ° has rarely been invoked in the determination 
of the allowance of interest. On the contrary, the federal courts have 
gone far in construing state decisions as constructions of local statutes ° 
and hence controlling as “rules of decision.”* This approach has 
been made even though identical statutes have been construed differ- 
ently by tribunals elsewhere; * or although the federal rule in the absence 
of local decisions would lead to a contrary result. Recognizing that 
interest is essentially a matter of local concern, in some cases the courts 
follow the rules deducible from the state decisions, not as part of the 
statute law, but as “local law.” *° There is some contrariety of re- 
sult, however, in one type of problem: whether interest shall be al- 
lowed on overdue interest. It has recently been held * that this is a 
matter of general. commercial law, and that consequently state decisions 
need not be followed. 

Where the rate of interest is to be determined, a distinction must 
be drawn between cases in which federal courts are obliged by statute 
to follow state rates, and cases in which there is no such compulsion. 





4 Justice Story limited “laws ” to “local statutes” and “local usage.” For 
the rationale of the distinction, see Rand, Supreme Court on Judicial Legislation 
(1894) 8 Harv. L. Rev. 328; Meigs, Federal Decisions on Questions of State Law 
(1911) 45 Am. L. Rev. 47; Schofield, Swift v. Tyson (1910) 4 Tit. L. Rev. 533. 
For its historic basis, see Warren, New Light on the History of the Federal Judi- 
ciary Act of 1789 (1923) 37 Harv. L. Rev. 49, 84. 

5 For a collection of cases showing the doctrine in practice, see (1912) 40 
L. R. A. (N.s.) 380; 5 Fep. Stat. Ann. (2d ed. 1917) 1148. 

6 It was early recognized that state court construction of a statute necessarily 
constituted part of the statute. Shelby v. Grey, 11. Wheat. 361 (U. S. 1826). 
Many exceptions have been engrafted upon this rule. See Note (1927) 5 Tex. L. 
Rev. 191, 195. But none of these exceptions has been invoked in cases involving 
interest. Where there is no state decision construing the statute, the federal court 
will adopt its own construction. Bond v. Farwell, 172 Fed. 58 (C. C. A. 6th, 1909). 

7 Ohio v. Frank, 103 U. S. 697 (1880) (interest-bearing notes bear contract 
rate after maturity); New York, Lake Erie & W. R. R. v. Estill, 147 U. S. 5901 
(1893) (interest not allowed on unliquidated claim); South Carolina v. Port 
Royal & A. Ry., 89 Fed. 565 (C. C. D. S. C. 1898) (interest not allowed on running 
account) ; Mine & Smelter Supply Co. v. Parke & Lacy Co., 107 Fed. 881 (C. C. A. 
8th, 1901) (interest allowed on account stated); Morrison v. Reiman, 261 Fed. 
355 (C. C. A. 7th, 1919) (interest allowed on unliquidated claim); Chicago v. 
Obermayer Co., 268 Fed. 237 (C. C. A. 2d, 1920) semble; further cases are cited in 
notes 8, 9, infra. 

8 Illinois Surety Co. v. John Davis Co., 244 U. S. 376 (1917) (interest allowed 
on penal bond) ; Randle v. Barnard, 99 Fed. 348 (C. C. E. D. Mo. 1900) (interest 
not allowed on penal bond); United States v. Garland, 271-Fed. 14 (D. Del. 1921) 
semble; cf. United States v. United States Fidel. & Guar. Co., 236 U. S. 512, 
530 (1914). 

® Holden v. Trust Co., 100 U. S. 72 (1879); United States v. United States 
Fidel. & Guar. Co., 236 U. S. 512 (1914). 

10 Demotte v. Whybrow, 263 Fed. 366 (C. C. A. 2d, 1920) (interest allowed 
from date of conversion) ; Cahan v. Empire Trust Co., 9 F.(2d) 713 (C. C. A. 2d, 
1926) semble; United States v. Skinner & Eddy Corp., 28 F.(2d) 373 (W. D. Wash. 
1928) (interest allowed for money paid out by mistake from time of demand) ; 
see Equitable Trust Co. v. Western Pac. Ry., 244 Fed. 485, 508 (S. D. N. Y. 1917). 

11 Sears v. Greater N. Y. Devel. Co., 19 F.(2d) 654 (D. Mass. 1927) ; see Ameri- 
can Trust Co. v. Proctor, 42 F.(2d) 384, 386 (C. C. A. 1st, 1930), certiorari denied, 
U. S. Daily, Oct. 21, 1930, at 2556. Contra: Bolles v. Town of Amboy, 45 Fed. 168 
(C. C. N. D. Ill. 1891) ; cf. Cairo v. Zane, 149 U. S. 122 (1893). 
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One mandate is the Judiciary Act of 1789.’* In cases arising by virtue 
of diversity jurisdiction, the allowance of interest must be governed by 
state statutory rates. Where action is brought in state X upon a 
contract made and to be performed in Y the legal rate prevailing in Y 
will be adopted.1* Where the contract is executed in one state and is 
to be performed in another, the principles of the conflict of laws must 
determine which state rate shall govern.’* Generally, the rate at the 
place of performance is applied.** Loose statements are sometimes 
made that the rate is determined by the law of the place where the 
obligation is incurred.‘* But in these cases the place of contracting 
and of performance were one. Several cases have applied the rate of 
the forum.’7 In most of these, no place of performance was agreed 
upon, and it is noteworthy that the courts alluded to that fact.** 
In one instance, however, it was squarely held that the governing rate 
was that of the forum,’® though the place of performance was clearly 
indicated. 

Another mandate compelling uniformity with state rates is the 
statute *° providing that judgments obtained in the district courts shall 
bear interest at the rate allowed by law on judgments recovered in the 
courts of the several states.** But if the suit is upon a prior judgment, 
the right to interest upon that judgment, and the rate at which it will 
be computed, are governed by the law of the state where it was ren- 
dered.??, Of course the law of the forum will determine the rate which 
the new judgment bears.”* 





12 Supra note 2. 

13 Boswell v. Big Vein Pocahontas Coal Co., 217 Fed. 822 (W. D. Va. 1914). 

14 This depends on whether interest is a question of substance and hence 
governed by the law of the place of contracting or of performance, or whether it is 
a matter of procedure and hence a question of the law of the forum. That it is 
matter of substance and is to be measured by the rate of the place of performance, 
see GoopricH, Conriict oF Laws (1927) §91; WHaRTON, Conriict oF Laws 
(3d ed. 1905) §513a; Conriict oF Laws RESTATEMENT (Am. L. Inst. 1926) 
§ 456; CoMMENTARIES ON CoNnFLIcT OF Laws REsTATEMENT (Am. L. Inst. 1926) 
§ 456. A few cases apply the law of the forum. See notes 17, 18, infra. 

15 Pana v. Bowler, 107 U. S. 529 (1882); Coghlan v. South Carolina R. R., 
142 U. S. ror (1891). But cf. United States v. North Carolina, 136 U. %. 211 
(1890). 

16 Jaffray v. Dennis, Fed. Cas. No. 7,171 (C. C. D. Pa. 1808); Slocum v. 
Pomery, 6 Cranch 221 (U. S. 1810). 

17 Goddard v. Foster, 17 Wall. 123 (U. S. 1872); Huey v. Macom County, 
35 Fed. 481 (C. C. E. D. Mo. 1888); Mather v. Stokely, 218 Fed. 764 (C. C. A. 
1st, 1915); Jones v. Canadian Nat. Ry., 14 F.(2d) 852 (E. D. Mich. 1926). 

18 Goddard v. Foster; Mather v. Stokely, both supra note 17. But cf. Huey v. 
Macon County, supra note 17 (place of performance indicated but no proof of 
foreign rate offered). 

19 Jones v. Canadian Nat. Ry., supra note 17 (counsel for both plaintiff and 
defendant conceded that interest was to be computed at the rate prevalent at the 
place of performance). 

20 5 SraT. 518 (1842), 28 U. S. C. § 811 (1926); Washington & Georgetown 
R. R. v. Harmon’s Adm’r, 147 U.S. 571 (1893). 

21 The statute does not apply to judgments obtained against the United States. 
United States v. Sherman, 98 U.S. 565 (1878). 

22 Whitman v. Citizens’ Bank, 110 Fed. 503 (C. C. A. 2d, 1901); Boswell v. 
Big Vein Pocahontas Coal Co., supra note 13. 

23 See note 20, supra. 
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There remain those cases where no statutory compulsion is imposed, 
that is, where the jurisdiction of the courts is such that they need not 
accept as “rules of decision ” the laws of the several states.2* Even 
here the tendency is toward the application of the state rates. Thus 
where damages are sought against the United States and such damages 
are allowable in the form of interest,?° it has been held that the state 
rate shall be applied.*®° And the governing rate is that of the place of 
performance.** 

Some confusion exists in admiralty,”* to which, of course, the Judiciary 
Act does not apply. In contract cases the common practice has been to 
apply the rate of the place of contracting or the place of performance.”® 
A few cases following the similar cases at law *° hold that the rate of 
the forum should be applied.** In tort actions the practice is not so 
clear. Formerly a uniform rate of six per cent was awarded.*? An ex- 
ception to this existed where repairs necessitated by a collision were 
made; the law of the place where the repairs were paid for was held 
to govern.** But the later tendency seems to be to allow interest at the 
rate of the locus delicti.** 

It is apparert, from a survey of the decisions, that the trend is 
toward conformity even where it is not obligatory. This result entails 
little sacrifice on the score of uniformity, in the light of the tendency 
of the states to prescribe substantially similar rates of interest.*® 





24 These cases arise either under the “ Constitution, treaties or statutes of 
the United States,” or in admiralty. Act of 1789, supra note 2. 

25 The general rule is that in the absence of federal statute or express stipula- 
tion no interest can be recovered against the United States. Boston Sand & 
Gravel Co. v. United States, 278 U. S. 41 (1928). 

26 United States v. Benedict, 280 Fed. 76 (C. C. A. 2d, 1922), aff'd, 261 U.S. 
294 (1923); Seaboard Air Line Ry. v. United States, 261 U.S. 299 (1923). 

27 Shealy v. United States, 27 F.(2d) 918 (W. D. S. C. 1930) ; cf. Standard Oil 
Co. of N. J. v. United States, 267 U. S. 76 (1924). 

28 The allowance of interest here is discretionary. The Scotland, 118 U. S. 
507 (1886). 

29 The Mary N. Bourke, 145 Fed. 909 (C. C. A. 2d, 1906) (place of contract 
and performance) ; Northern Commercial Co. v. Lindblow, 162 Fed. 250 (C. C. A. 
oth, 1908) (place of performance); The Newaygo, 205 Fed. 178 (E. D. Mich. 
1913) (place of contract and performance) ; Eastfield S. S. Co. v. McKeon, 208 Fed. 
580 (S. D. Ala. 1913) (place of performance). 

30 See note 17, supra. 

81 The Elvaston, 279 Fed. 935 (C. C. A. 5th, 1922) (permissible to award rate 
of forum where no proof of rate at place of performance); Eccles & Co. v. 
Strachan Shipping Co., 21 F.(2d) 653, 656 (S. D. Ga. 1927). 

82 Hemmenway v. Fisher, 20 How. 255 (U.S. 1857) ; see 2 SEpGwicK, DAMAGES 
(9th ed. 1912) § 5072. 

83 Vanderbilt v. Reynolds, Fed. Cas. No. 16,839 (C. C.S. D. N. Y. 1879). 

84 Cambria S. S. Co. v. Pittsburgh S. S. Co., 212 Fed. 674 (C. C. A. 6th, 1914) ; 
Western Transit Co. v. Davidson S. S. Co., 212 Fed. 696 (C. C. A. 6th, 1914), 
certiorari denied, 234 U.S. 764 (1914). 

85 The rates allowed in the various states range from five to eight per cent. 
A preponderant majority of the statutes award six per cent. Ariz. Cope (Struck- 
meyer, 1928) § 1883; Arx. Dic. Stat. (Crawford & Moses, 1921) § 7352; Conn. 
Gen. Stat. (1918) § 4795; Dex. Rev. Cope (1915) § 2621; Inp. ANN. Star. 
(Burns, 1926) § 9328; Iowa Cope (1927) $9404; Kan. Rev. Stat. ANN. (1923) 
c. 41, § 101; Ky. Srat. (Carroll, 1930) § 2218; Me. Rev. Stat. (1916) c. 40, § 41; 
Mp. Ann. Cope (Bagby, 1924) art. 49, §1; Mass. Gen. Laws (1921) c. 107, $3; 
Munn. Strat. (Mason, 1927) § 7306; Miss. ANN. Cope (Hemingway, 1927) § 2223; 
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ENTRAPMENT AS A DEFENSE TO CRIMINAL PROSECUTION. — Among 
the methods of lawless law enforcement practised by some public 
officials is that of implanting a criminal scheme in the mind of an other- 
wise innocent individual with a view to prosecuting the individual in 
consequence.’ In its nature, entrapment is at least as reprehensible as 
the “third degree,” * since it involves the creation of a criminal by a 
governmental agency.* The defense* seems to have been given a 
recent impetus by the well known case of Woo Wai v. United States; ° 
narcotic and liquor legislation has provided a fertile field for raising it.® 

The appellate decisions of the last fifteen years or so, however, dis- 
close only a handful of cases in which the defense seems clearly sup- 
ported by the evidence.’ The Woo Wai case * is perhaps the most strik- 





Mo. Rev. Strat. ANN. (1919) § 6491; N. H. Pus. Laws (1926) c. 313, §1; N. J. 
Comp. Stat. (1910) p. 5704; N. M. Strat. Ann. (Courtright, 1929) §§ 89-103; 
N. Y. Cons. Laws (Cahill, 1930) c. 21, § 370; N. C. Cope Ann. (Michie, 1927) 
§ 2305; N. D. Comp. Laws Ann. (Supp. 1925) § 6072; O10 Cope Ann. (Throck- 
morton, 1930) § 8305; Oxza. Comp. Stat. ANN. (Bunn, 1921) p. 219; Ore. Laws 
Ann. (Olson, 1920) § 7988; Pa. Stat. (West, 1920) § 12491; R. I. Gen. Laws 
(1923) $3206; Tenn. ANN. Cope (Shannon, 1917) § 3493; Tex. Strat. (1928) 
$5070; Vr. Gen. Laws (1917) § 2842; Va. Cope ANN. (1924) $5551; WasH. 
Comp. Stat. (Remington, 1922) § 7299; W. Va. Cope Ann. (Barnes, 1923) c. 96, 
§4; Wis. Stat. (1927) § 115.04. 

The next most favored rate is seven per cent. Car. Gen. Laws (Deering, 1923) 
act 3757, §1; Ga. Civ. Cope Ann. (Michie, 1926) § 3426; IpaAHo Comp. Strat. 
(1919) § 2551; Nes. Comp. Srat. (1922) § 2835; Nev. Rev. Laws (Supp. 1919) 
§ 2499; S. C. Civ. Cope (1922) § 3636; S. D. Comp. Laws (1929) § 1039. 

Less frequently the legal rate is eight per cent. Ata. Cope (Michie, 1928) 
§ 8563; Coro. ANN. Stat. (Mills, 1930) § 3607; Fra. Comp. Laws (1927) § 6936; 
Mont. Rev. Cope (Choate, 1921) § 7725; Uran Comp. Laws (1917) § 3320; 
Wyo. Comp. Stat. ANN. (1920) § 4131. 

A few statutes prescribe five per cent. Ixy. Rev. Stat. (Cahill, 1929) c. 74, § 1; 
La. Rev. Stat. Ann. (Supp. Marr, 1926) § 3821; MicuH. Comp. Laws (Supp. 
Cahill, 1922) § 5997. 


1 CLARK AND MarsHALL, Law or Crimes (3d ed. 1927) § 162. This Note will 
not be concerned with those situations in which no crime is committed because 
the consent of the injured party has removed an essential element thereof. 

2 See Note (1930) 43 Harv. L. Rev. 617. 

3 Instigation by a private person not acting in codperation with public officers 
is no defense. Polski v. United States, 33 F.(2d) 686 (C. C. A. 8th, 1929); see 
Newman v. United States, 28 F.(2d) 681, 682 (C. C. A. oth, 1928). Of course, 
agents of such bodies as the Anti-Saloon League, if they have a close connection 
with government prosecutors and act as semi-official vice investigators, should 
be classed as officers. 

4 The word “ entrapment ” is not found in Bouvier, Law Dictionary (Rawle’s 
3d ed. 1914), nor in Worps AND Purases (2d Ser. 1914). The cases listed in the 
Century Dicest under various headings as involving entrapment are few in 
number and most of them turn on the consent of an individual. See note 1, supra. 
But note the great increase in the number of cases in (1917) SECOND DEcENNIAL 
Dicest, Criminal Law § 37, and the still greater increase in (1929) CURRENT 
Dicest, Criminal Law § 37, where four pages are devoted to the subject. 

5 223 Fed. 412 (C. C. A. oth, 1915), (1915) 29 Harv. L. Rev. 100; see Scriber 
v. United States, 4 F.(2d) 97, 98 (C. C. A. 6th, 1925), Note (1929) 2 So. Carir. 
L. REv. 283, 284. 

® See Note (1929) 2 So. Caxtr. L. Rev. 283, 284; United States v. Pappagoda, 
288 Fed. 214, 216 (D. Conn. 1923). 

7 There are undoubtedly numerous instances where the prosecutor failed to 
prosecute such a case or where the accused was successful at the trial. 

8 Supra note 5. 
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ing: government officers, in order to inveigle the accused into a position 
where they could squeeze certain information out of him, formed a 
scheme to smuggle Chinese into this country and then, after months of 
urging, induced him to take charge so that he might be prosecuted.® 
In Idaho officers originated and carried into effect a plan as a result 
of which the accused was charged with attempting to induce a female 
to reside with him for immoral purposes, although in fact his intentions 
were innocent.’® A similar outrage is found where a member of a 
“ purity squad ” induced the procuring of a prostitute by a hotel servant 
previously innocent of such an act.'? In Sam Yick v. United States,'* 
a Chinese offered a bribe to an officer, who thereupon enticed the 
accused to combine with him in the smuggling of Chinese, and then 
charged him with the latter crime. In United States v. Lynch,'* the 
defendant was threatened with loss if he did not commit the crime. 
Other instances are the suggestion of a bribe by officers,‘* the formation 
of a plan for bringing liquor in from Canada where officers had no 
evidence of prior violations by those concerned,’® persuasion of an 
innocent person to obtain narcotics,'® accosting a partially intoxicated 
citizen by a military police officer to entrap him into obtaining liquor,'’ 
sending an Indian decoy, who had not the racial characteristics, to pur- 
chase liquor,’* and, the soliciting of articles to be shipped in violation 
of the Food and Drugs Act without facts on which to base suspicion of 
prior violation.’® The defense has been raised in cases of bank rob- 
bery *° and murder,”* but further recent cases involving atrocious crimes 
have not been found. 


The very essence of the defense of entrapment is that the crime 
originated in the mind of the officer rather than of the accused.** The 





® The story is related in Levy, The United States and Woo Wai (1915) 
3 Carte. L. Rev. 476. The attorney general refused to petition the Supreme Court 
of the United States for a writ of certiorari. 

10 State v. Mantis, 32 Idaho 724, 187 Pac. 268 (1920) (defendant discharged 
from custody). 

11 State v. McCornish, 59 Utah 58, 201 Pac. 637 (1921), (1922) 6 Munn. L. 
REv. 320. 12 240 Fed. 60 (C. C. A. oth, 1917). 

13 256 Fed. 983 (S. D. N. Y. 1918). 

14 United States ex rel. Hassell v. Mathues, 22 F.(2d) 979 (E. D. Pa. 1927); 
cf. Sam Yick v. United States, supra note 12. 

15 United States v. Certain Quantities of Intoxicating Liquors, 290 Fed. 824 
(D. N. H. 1923) (petition by United States district attorney to destroy seized 
intoxicating liquor). 

16 Butts v. United States, 273 Fed. 35 (C. C. A. 8th, 1921). The accused had 
no morphine nor had he ever before sold any. 

17 United States v. Echols, 253 Fed. 862 (S. D. Tex. 1918). Much might be 
left to the discretion of the trial judge if all courts weighed the matter as in this 
case. 

18 Voves v. United States, 249 Fed. 191 (C. C. A. 7th, 1918). Here officers 
had no reason to suspect the accused, who thought that what he was doing was 
lawful. It is worthy of note that, under the statute, the seller’s belief was immate- 
rial. Cf. United States v. Healy, 202 Fed. 349 (D. Mont. 1913). 

19 United States v. Eman Mfg. Co., 271 Fed. 353 (D. Colo. 1920). The court 
distinguishes Grimm v. United States, 156 U. S. 604 (1895). 

20 Shouquette v. State, 25 Okla. Cr. App. 169, 219 Pac. 727 (1923); Stanley v. 
State, 25 Okla. Cr. App. 195, 219 Pac. 734 (1923). 

21 People v. Lanzit, 70 Cal. App. 498, 233 Pac. 816 (1925). 

22 Capuano v. United States, 9 F.(2d) 41 (C. C. A. 1st, 1925); Gargano v. 
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federal courts have required as a test suspicion that the accused was, 
or was about to be, engaged in the commission of a criminal offense.* 
Hence evidence of the information upon which the officers acted is ad- 
missible to establish their good faith.** The state authorities are not 
in harmony in formulating a test. A criterion found in liquor cases is 
whether or not the defendant was ready, able, and willing to commit 
the offense.2° Some courts, however, have denied the appositeness of 
the doctrine of entrapment in liquor offenses; **° but an application 
of the doctrine would ordinarily not help the defendant in the particular 
case.27 The mere furnishing of an opportunity for the consummation 
of an offense is permitted,”* provided that an extraordinary temptation 





United States, 24 F.(2d) 625 (C. C. A. 5th, 1928) ; People v. Bradford, 84 Cal. App. 
707, 258 Pac. 660 (1927); State v. Heeron, 226 N. W. 30 (Iowa 1929); State v. 
Decker, 14 S. W.(2d) 617 (Mo. 1929). 

23 Partan v. United States, 261 Fed. 515 (C. C. A. oth, 1919), certiorari denied, 
251 U. S. 561 (1920); United States v. Eman Mfg. Co., supra note 19; United 
States v. Reisenweber, 288 Fed. 520 (C. C. A. 2d, 1923) (suit in equity to abate 
nuisance under the National Prohibition Act) ; United States v. Certain Quantities 
of Intoxicating Liquors, supra note 15; Rossi v. United States, 293 Fed. 896 
(C. C. A. 8th, 1923); C. M. Spring Drug Co. v. United States, 12 F.(2d) 852 
(C. C. A. 8th, 1926) ; Vaccaro v. Collier, 38 F.(2d) 862 (D. Md. 1930) ; cf. Swallum 
v. United States, 39 F.(2d) 390 (C. C. A. 8th, 1930) ; State v. McKeehan, 289 Pac. 
993 (Idaho 1930). 

24 Billingsley v. United States, 274 Fed. 86 (C. C. A. 6th, 1921), certiorari 
denied, 257 U. S. 656 (1921); Fisk v. United States, 279 Fed. 12 (C. C. A. 6th, 
1922); United States v. Siegel, 16 F.(2d) 134 (D. Minn. 1926), (1927) 27 Cot. L. 
Rev. 602. Contra: United States v. Washington, 20 F.(2d) 160 (D. Neb. 1927). 
Where the defendant gave evidence of entrapment, but objected to the prosecu- 
tion showing evidence of prior complaints to the prohibition authorities, it was 
held that he thereby waived the question of entrapment. Corcoran v. United 
States, 19 F.(2d) gor (C. C. A. 8th, 1927). 

25 People v. Barkdoll, 36 Cal. App. 25, 171 Pac. 440 (1918) ; People v. Heusers, 
58 Cal. App. 103, 207 Pac. 908 (1922) ; People v. Norcross, 71 Cal. App. 2, 234 Pac. 
438 (1925); Shacklett v. State, 197 Ind. 323, 150 N. E. 758 (1926). The rule is 
applied in cases of narcotic offenses. State v. Wong Hip Chung, 74 Mont. 523, 
241 Pac. 620 (1925). 

26 State v. Broaddus, 315 Mo. 1279, 289 S. W. 792 (1926); see 1 BisHop, 
CrrminaL Law (oth ed. 1923) §926 z. c.; cf. State v. Driscoll, 119 Kan. 473, 
239 Pac. 1105 (1925), (1926) 12 Va. L. Rev. 426; French v. State, 149 Miss. 684, 
115 So. 705 (1928) ; State v. Beeson, 106 Ore. 134, 211 Pac. 907 (1923); Bauer v. 
Commonwealth, 135 Va. 463, 115 S. E. 514 (1923), (1923) 9 Va. L. Rev. 657. 

27 Thus, one not in the business of selling intoxicating liquor would usually not 
be “ready, able and willing.’ The large number of federal cases in which the 
defense is unsuccessful in liquor prosecutions gives further evidence of this. Cf. 
Ritter v. United States, 293 Fed. 187 (C. C. A. 9th, 1923) ; Jordan v. United States, 
2 F.(2d) 598 (C. C. A. 5th, 1924) ; De Long v. United States, 4 F.(2d) 244 (C.C. A. 
8th, 1925). 

28 Frunkin v. United States, 265 Fed. 1 (C. C. A. oth, 1920) (sale of drugs) ; 
Aultman v. United States, 289 Fed. 251 (C. C. A. 5th, 1923) (narcotics) ; Jordan v. 
United States, supra note 27 (sale of liquor); Scriber v. United States, supra 
note 5 (bribery) ; Kendjerski v. United States, 9 F.(2d) g09 (C. C. A. 6th, 1926) 
(sale of liquor); Perez v. United States, ro F.(2d) 352 (C. C. A. oth, 1926) 
(morphine) ; St. Clair v. United States, 17 F.(2d) 886 (C. C. A. 8th, 1927) (con- 
spiracy and sale of liquor); Cain v. United States, 19 F.(2d) 472 (C. C. A. 8th, 
1927) (narcotics) ; Lawrence v. United States, 28 F.(2d) 608 (C. C. A. Sth, 1928) 
(sale of morphine) ; People v. Caiazza, 61 Cal. App. 505, 215 Pac. 80 (1923) (con- 
spiracy to burn insured property) ; Cooke v. Commonwealth, 199 Ky. 111, 250 S. W. 
802 (1923) (sale of liquor); State v. Murphy, 320 Mo. 219, 6 S. W.(2d) 877 





I1I2 HARVARD LAW REVIEW 


to crime is not held out.?® In any event, all the essential elements of 
the offense must be accomplished by the defendant,*° since the acts of 
one participating for the purposes of detection can not be imputed to 
the accused.** 

The test of reasonable suspicion seems at once too broad and too 
narrow. Even if aroused by such suspicion, an officer should not 
thereby be licensed to induce an individual to commit a crime entirely 
foreign to his mind; ** moreover, reasonable grounds of suspicion may 
be false in fact. On the other hand, the accused should not necessarily 
be immune because the officer’s suspicion, viewed prospectively, was 
unreasonable. A more objective test is preferable. If, after the facts 
have been placed before the trier, it appears that the accused has been 
apprehended in-an habitual course of conduct, the defense should not 
avail him,** regardless of the motives which prompted the officers to 
act.** It has been suggested, however, that both the accused and the 
officer should be punished.*® This overlooks realities; ** besides, the 
underlying basis of the doctrine is that the accused has committed no 
crime, rather than that he is furnished an excuse or a justification.*’ 
The dignity of the state, which overshadows any question of violation 
of personal rights,** is at stake. Another possibility is to give the trial 





(1928) (bribery); Warren v. State, 35 Okla. Cr. App. 430, 251 Pac. ror (1926) 
(robbery) ; State v. Jarvis, 105 W. Va. 499, 143 S. E. 235 (1928) (sale of liquor) ; 
see 1 Bishop, Crrmmnat LAw (oth ed. 1923) § 926 v. It is, of course, proper to 
entice the accused to disclose evidence of a crime already committed. Luterman v. 
United States, 281 Fed. 374 (C. C. A. 3d, 1922), certiorari denied sub nom. 
Glans v. United States, 260 U. S. 732 (1922); Shields v. United States, 26 F.(2d) 
993 (D. C. App. 1928). 

29 Newman v. United States, 299 Fed. 128 (C. C. A. 4th, 1924); Scriber v. 
United States, supra note 5; Cermak v. United States, 4 F.(2d) 99 (C. C. A. 6th, 
1925); United States v. Wray, 8 F.(2d) 429 (N. D. Ga. 1925); cf. State v. 
McKeehan, 48 Idaho 112, 279 Pac. 616 (1929). 

80 People v. Lanzit, supra note 21; State v. Decker, supra note 22; Shouquette 
v. State, supra note 20. 

81 De Mayo v. United States, 32 F.(2d) 472 (C. C. A. 8th, 1929); see 
4 Wicmore, Evwence (2d ed. 1923) § 2060. 

82 See People v. Rodriquez, 61 Cal. App. 69, 88, 214 Pac. 452, 460 (1923). 

83 This suggestion seems to receive some support from recent cases. Cf. Butts 
v. United States, 273 Fed. 35, 37 (C. C. A. 8th, 1921) ; Nutter v. United States, 289 
Fed. 484, 485 (C. C. A. 4th, 1923) ; Simmons v. United States, 300 Fed. 321, 322 
(C. C. A. 6th, 1924) ; Weiderman v. United States, 10 F.(2d) 745, 746 (C. C. A. 
8th, 1926); Sauvain v. United States, 31 F.(2d) 732, 733 (C. C. A. 8th, 1929); 
People v. Tomasovich, 56 Cal. App. 520, 535, 206 Pac. 119, 125 (1922); State v. 
Stolberg, 318 Mo. 958, 961, 2 S. W.(2d) 618, 619 (1928). 

84 Mr. Justice Brandeis, dissenting, in Casey v. United States, 276 U. S. 413, 
425 (1928), asserts that mere suspicion is not sufficient. 

85 (1915) 29 Harv. L. REv. 100. 

86 The ties between the detecting and prosecuting forces leave little hope of 
an effective check of this sort except in extreme cases. Cf. (1915) 28 Harv. L. 
Rev. 520. Compare results in “third degree” cases. Note (1930) 43 Harv. L. 
Rev. 617, 622. 

87 See Woo Wai v. United States, supra note 5, at 415; State v. Mantis, supra 
note 10, at 727, 187 Pac. at 268. 

88 See the dissenting opinion of Brandeis, J., in Casey v. United States, 276 U. S. 
413, 425 (1928). This dissent asserts that the defendant’s failure to object on the 
ground of entrapment, either below or in the Supreme Court, should not prevent 
the Court from passing on the question. 
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court discretion to modify or suspend sentence,*® but this expedient 
depends for its successful administration on the calibre of the trial 
judge.*° Finally, no example of the restraining effect of civil liability 
in these situations has been found.** 

The question presented is one of practical law enforcement. Just 
how far an officer is allowed to go in any particular case, within the 
limits of the rules set out above, might well depend on the type of offense 
and the need, in the public interest, of the methods employed.*? 
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THE Lecat Aspect oF MoTION PicTuRE CENSORSHIP. — The de- 
sirability of some measure of restraint over the type of motion picture 
presented before mixed audiences of all ages is everywhere conceded.* 
Official regulation can be effected either by ex post facto punitive meas- 
ures, which compel the producer or exhibitor to conform at his peril to 
more or less definite standards, or by requiring as a condition pre- 
cedent to the right of exhibition, the submission of material to, and its 
approval by, an authorized censor.2, The former method, available un- 
der the common law, has been supplemented to some extent by legisla- 
tive enactments either declaratory of common law principles or estab- 
lishing new and more precise standards. 

A considerable number of states thus have statutes enacted prior to 
the invention of the motion picture, forbidding in general terms the ex- 
hibition of obscene, indecent, or immoral theatrical performances,* and 
several states have passed statutes specifically prohibiting certain types 





89 An instruction to the effect that entrapment goes only to mitigation of pun- 
ra was held erroneous in Jarl v. United States, 19 F.(2d) 891 (C. C. A. 8th, 
1927). 

40 See note 17, supra; Blaikie v. Linton, 18 Scot. L. R. 583 (1881); cf. Note 
(1929) 42 Harv. L. Rev. 566, 569. 

41 Compare the evident ineffectualness of such a remedy in “third degree” 
cases. Note (1930) 43 Harv. L. Rev. 617, 622. 

42 See Note (1928) 28 Cor. L. Rev. 1067, 1072. 


1 Two valuable contributions to the subject of motion picture censorship are 
available in manuscript form in the library of the Harvard Law School. Deinard, 
Some Legal and Historical Aspects of Motion Picture Censorship (Admin. Law 
Thesis 1922) ; Woods, Supervision of Motion Pictures (Admin. Law Thesis 1917). 

2 Motion pictures afford virtually the only example of an admitted preliminary 
censorship in the United States. See Ernst AND Sracte, To THE Pure... A 
Stupy In OssceNnIry AND THE CENSOR (1928) 28; Note (1915) 15 Cov. L. REv. 
546. 

8 Car. Pen. Conk (Deering, 1923) § 311; IpaHo Comp. Stat. (1919) § 8303; 
Try. Rev. Stat. (Cahill, 1929) c. 38, $459; Iowa Cope (1927) § 13185; Kan. REv. 
Stat. ANN. (1923) c. 14, $418; Me. Rev. Stat. (1916) c. 126, § 29; N. Y. PEN. 
Law (1909) § r140-a, as added by N. Y. Laws 1927, c. 690; Oxta. Comp. Star. 
Ann. (Bunn, 1921) § 1886: Ore. Laws ANN. (Olson, 1920) § 2094; Pa. Stat. ANN. 
(Purdon, 1930) tit. 18, § 786; Tenn. Ann. Cope (Shannon, 1917) § 3037; VT. GEN. 
Laws (1917) § 7022; WasH. Comp. Stat. (Remington, 1922) § 2459. 
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of motion pictures. The Federal Government, in addition, has expressly 
prohibited the importation, exportation, or interstate transportation of 
“any obscene, lewd or lascivious, or any filthy ” motion picture film. 
Moreover, the importation or interstate transportation of films repre- 
omen any prize fight or encounter of pugilists has been made a federal 
offense. 

Another device whereby the regulation of motion pictures is accom- 
plished without resorting to preliminary censorship is founded upon the 
power of municipalities to grant, withhold, and revoke the license of a 
public place of amusement.’ Violation of an established local standard 
may result in the revocation of the theatre’s license, the office of censor 
thereby being thrust upon the local exhibitor while the duty of inspec- 
tion is delegated generally to the local police.® 

As distinguished from these impositions of criminal liability for the 
infraction of established standards, laws which require the obtaining of 
the approval of a state board of censorship prior to the exhibition of a 
picture have been enacted in only six American states: Kansas,® Mary- 
land,’® New York," Ohio,’* Pennsylvania,* and Virginia.‘* Of these 
enactments the statute of Maryland is a fair representative. It provides 





4 Illinois forbids pictures attacking any given class of citizens, tending to pro- 
voke riots, or representing the hanging, lynching, or burning of a human being. 
Int. Rev. Stat. (Cahill, 1929) c. 38, 8§ 457-59. The ban in Iowa is limited to pic- 
tures of prize fights or other matches between men or animals prohibited by the state 
laws. Iowa Cope (1927) § 13186. Montana bars pictures of burglaries, train rob- 
beries, or other acts which would constitute a felony. Mont. Rev. Cope (Choate, 
1921) § 11567. Obscene and immoral pictures in general are banned in North 
Carolina and Vermont. N. C. Cope Ann. (Michie, 1927) § 4349(a); Vt. GEN. 
Laws (1917) § 7023. Texas adds to these categories representations of boxing 
contests. Trex. Rev. Pen. Cope (Vernon, 1928) art. 612. 

5 41 Stat. 1060 (1920), 18 U. S. C. § 396 (1926). 

6 37 Strat. 240-41 (1912), 18 U. S. C. $$ 405-07 (1926). This act, still in force, 
was an emergency measure to prevent circulation of pictures of the Jeffries- 
Johnson fight, a showing of which it was feared would precipitate race riots in cer- 
tain sections of the country. The act, while prohibiting the transportation, does 
not forbid the actual showing of the films. See (1927) 31 Law Nores 144; (1928) 
32 id. 43. The constitutionality of the act was sustained by the Supreme Court. 
Weber v. Freed, 239 U. S. 325 (1915). 

7 See FROHLICH AND SCHWARTZ, THE LAw oF MoTION PIcTURES AND THE THEA- 
TRE (1917) § 119; CHAFEE, THE CENSORSHIP IN BosTON (1929) 8-11. 

8 See MacGregor, Official Censorship Legislation (Nov. 1926) ANN. Am. ACAD. 
163; Cannon, Motion Pictures, Laws, Ord*nances and Regulations on Censorship 
(July, 1920) St. Louis Lis. Montuty Butt.; Rosenberg, Censorship in the United 
States (1928) 32 Law Notes 49. 

® Kan. Rev. Stat. ANN. (1923) c. 51, $§ 101-12, c. 74, $§ 2201-09; Kan. Laws 
1925, c. 196. The original Kansas act was upheld in Mutual Film Corp. v. Hodges, 
236 U.S. 248 (1915). 10 Mp. Ann. Cope (Bagby, 1924) art. 66A. 

11 N. Y. Epuc. Law (1910) §§ 1080-92. 

12 Onto Cope Ann. (Throckmorton, 1930) §§ 871(46—53), 154(46-47). Chal- 
lenged as an interference with interstate commerce, a violation of the right of 
free speech, and an unlawful delegation of legislative authority to an administrative 
board, the constitutionality of the Ohio statute was upheld by the Supreme Court 
in 1915. Mutual Film Corp. v. Industrial Comm., 236 U. S. 230 (1915). 

18 Pa, St. Ann. (Purdon, 1930) tit. 4, $$ 41-58; tit. 71, §§ 12, 62, 119, 356. 
The constitutionality of the first Pennsylvania statute was sustained in Buffalo 
Branch, Mutual Film Corp. v. Breitinger, 250 Pa. 225, 95 Atl. 433 (1915). It has 
recently been held that sound reels fall equally within the provisions of the statute. 
Fox Film Corp.’s Application, 295 Pa. 461, 145 Atl. 514 (1929). 

14 Va. Cope ANN. (Michie, 1924) § 585(15-33). 





LEGISLATION II5 


for the appointment by the governor,’® by and with the advice of the 
senate,'® of a state board of censorship consisting of three residents and 
citizens of the state,” qualified by education and experience,’* to serve 
for terms of three years ‘® at an annual salary of $2,400 each.*° The 
board is directed to approve and license for exhibition in the state only 
such films as are moral and proper, and to disapprove such as are sac- 
rilegious, obscene, indecent, inhuman, or immoral, or such as in the 
judgment of the board tend to debase or corrupt morals or incite to 
crime.*4_ The use of similarly objectionable material for advertising 
purposes justifies the revocation of any license isued by the board.** 
In case of an adverse decision, the applicant may demand a re- 
examination of the film by the board, whose decision, if one of affirm- 
ance, is appealable to the Baltimore city court.** Violation of any of 
the provisions of the act subjects the offender to fine or imprisonment, 
and the board is empowered to adopt such rules and regulations as may 
be reasonably necessary, and not inconsistent with the laws of the state. 
Examination and license requirements are dispensed with for certain 
types of films under specified conditions.** 

Two of the New England states also have by indirection secured a 
limited preliminary censorship; Connecticut by virtue of a revenue 
measure,”> and Massachusetts by application of a Lord’s Day Observ- 
ance Act.*® Louisiana alone of the states has expressly delegated the 





15 In New York, the board now constitutes a division of the department of 
education, and appointment is by the Board of Regents of the University of the 
State of New York, upon the recommendation of the commissioner of education. 
The Ohio and Pennsylvania boards are likewise affiliated with the departments of 
education. 

16 Senatorial approval is not requisite in Kansas, New York, or Ohio. 

17 The Ohio board of censors may work in conjunction with any censorship 
board of legal status in other states as a censorship congress and the action of the 
congress is to be considered the action of the board. All films certified are to be 
regarded as approved by the Ohio board. 

18 The Maryland statute further requires the appointment of one member of 
the political party polling the largest vote at the last general election, and that of 
Ohio requires the selection of two males and one female. 

19 The term in Virginia is for four years and in Ohio for the pleasure of the 
governor. 

20 The services of the board in Ohio are gratuitous, while in New York the 
Board of Regents fixes the amount of remuneration within the limits of an 
appropriation. 

21 The Ohio statute is more general, the board being authorized to license “ only 
such films as are in the judgment of the board, of a moral, educational, amusing 
or harmless nature.” 

22 Kansas and Pennsylvania require the preliminary censorship of advertising 
matter used in connection with the film licensed. 

23 Similar provisions obtain in Kansas, Maryland, Pennsylvania, and Virginia. 
In New York, the appeal is to the Board of Regents, and reviewable only by 
certiorari. 

*4 Current events films and news reels, together with pictures of a purely edu- 
cational or scientific nature, are generally exempt from the usual censorship 
requirements. 

25 Conn. Pub. Acts 1925, c. 177. This act requires registration of films and 
provides that “in the event that any film shall have been registered which the 
commissioner may find to be immoral or of a character to offend the racial or re- 
ligious senses of any element of society, he may revoke such registration.” The 
validity of the statute was sustained in Fox Film Corp. v. Trumbull, 7 F.(2d) 715 
(D. Conn. 1925), dismissed per stipulation in 269 U.S. 597 (1925). 

26 Mass. Gen. Laws 1921, c. 136, §§ 1-4. A license for all Sunday perform- 
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power of censorship to the local authorities,*” but even without the aid 
of express legislative authorization a considerable number of city, town, 
and village governments have passed, under their general police power, 
municipal ordinances effectively establishing a local censorship.”* 

The most powerful organized censorship in this country today, how- 
ever, is that exercised by the National Board of Review of Motion Pic- 
tures, a private organization to which is voluntarily submitted practically 
the entire output of the industry before release to the country at large.*° 
Nor is the organization without official recognition. The legislature of 
Florida in 1921 *° authorized the governor to appoint three representa- 
tives to the National Board of Review, and prohibited the showing of 
any picture not approved by the Board or else by the New York State 
Censorship Board. Furthermore, various municipalities ** have recently 
substituted certification by the National Board for a preliminary local 
censorship. 

Much of the potency of the National Board of Review is derived 
from the fact that the combined opposition of the motion picture inter- 
ests,°* together with a popular aversion to paternalistic legislation, has 
frustrated the passage of regular censorship bills in the great majority 
of states.** And aside from two tariff act provisions which authorized 





ances must be secured from the mayor of the city or the selectmen of the town, who 
can issue it only when the proposed entertainment has been approved in writing 
by the commissioner of public safety as in keeping with the character of the day. 

27 La. Rev. Stat. Ann. (Marr, 1915) §§ 4744-45. 

28 See note 8, supra. A Chicago ordinance prohibiting the exhibition of films 
without a permit from the chief of police, issued only after a preliminary inspec- 
tion, was upheld as a valid exercise of the police power. Block v. Chicago, 239 
Ill. 251, 87 N. E. 1o1zr (1909); Mutual Film Corp. v. Chicago, 224 Fed. 101 
(C. C. A. 7th, 1915). See also Xydias Amusement Co. v. Houston, 185 S. W. 415 
(Tex. Civ. App. 1916). 

29 For an exposition of the aims, methods, and functioning of the Board, see 
Barrett, The Work of the National Board of Review (Nov. 1926) ANN. Am. 
Acap. 175. The Board has also been severely criticized. Lorentz, Moral Racketeer- 
ing in the Movies (Sept. 1930) 88 SCRIBNERS 256. 

The English Board of Film Censors, established in 1913 by the motion picture 
interests, corresponds to the National Board of Review in America in effecting a 
voluntary non-official censorship that has been singularly successful. See (1926) 
90 Just. P. 545; (1927) 91 Just. P. 532; (1929) 93 Just. P. 333. 

30 Fra. Comp. Laws (1927) $§ 3584-86, 7719. 

31 E.g., Atlanta, Boston, Birmingham, Owensboro, Providence, Seattle, and 
Spokane. 

32 The instinctive aversion of any industry to governmental regulation is inten- 
sified in the case of the motion picture because of the disastrous effect of mutila- 
tion of a single film by a series of successive censorship boards, both state and 
municipal. See 71 Conc. Rec. 6364, 10421 (1930). 

83 In the legislative season of 1921 alone, twenty-nine out of thirty-one states 
rejected proposed legislation establishing state censorship, while in 1923 similar 
legislation was considered and unanimously rejected by thirteen states. A Massa- 
chusetts statute was submitted to a popular referendum in 1921 and defeated by 
an overwhelming majority, and a bill passed by the Nebraska legislature in the 
same year was vetoed by the governor. In his message to the legislature in 1923, 
Governor Smith recommended the abolition of the New York censorship commis- 
sion. See Lathrop, Control of the Motion Pictures (1923) 2 Rer. SHELF, no. I, 
p. 146; Pettijohn, How the Motion Picture Governs Itself (Nov. 1926) ANN. AM. 
Acap. 158. 
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the Secretary of the Treasury to censor films imported from abroad,** 
all attempts to secure the passage of federal censorship legislation have 
been uniformly unsuccessful.** There is no question but that the 
motion picture industry has shown a distinct preference for the regu- 
lation by the National Board of Review as against any form of official 
government control. Nor has the public voiced any general disapproval 
of this system which entrusts the major part of the regulation of motion 
picture exhibitions in this country to an extra-legal authority. 





STATUTORY REGULATION OF INVESTMENT TrRuUsTS. — Owing to the 
immense stake of the public in the affairs of investment trusts,’ danger 
of mismanagement has become a matter of widespread concern, and 
evidences of abuse have given rise to demands for, and some attempts 
at, legislative correction. Two evils, in particular, have been sharply 
denounced: the manipulation of a trust for the advantage of investment 
banking or brokerage houses with which the management are affiliated; * 
and the allocation to the management, by one means or another, of an 
entirely disproportionate share of the profits of the enterprise.* 

The common law is competent to cope with this situation only to a 
limited degree. Under the traditional doctrine that a fiduciary may not 





34 38 SraT. 151 (1913); 42 StaT. 921 (1922), 19 U. S. C. § 121, sched. 14, 
par. 1453 (1926). The provision for censorship by the Secretary of the Treasury 
was omitted from the corresponding paragraph of the Act of 1930. See Tariff 
Act of 1930, sched. 15, par. 1551, U.S. Daily Supp., June 16, 1930, at 16-17. 

35 Among the more important bills were those introduced by Hughes of 
Georgia, Dec. 6, 1915 (H. R. 456); Appleby of New Jersey, Feb. 22, 1922 (H. R. 
10577) ; Upshaw of Georgia, Dec. 21, 1925 (H. R. 6233). Other legislation puni- 
tive in character was introduced by Herreld (H. R. 11557) and Gore (S. R. 3674) 
in 1920. A bill of much broader scope, establishing a Federal Motion Picture Com- 
mission, whose wide powers included that of censorship, was introduced by Hud- 
son of Michigan on Feb. 17, 1930 (H. R. 9986). 


1 Investment trusts operate within three general legal forms: the corporate; 
the “ common law ” or “‘ Massachusetts trust ”; and the “ contractual” or “ trust- 
indenture.” Because of the discretionary powers as to investments which the 
managers enjoy in the first two of these, such trusts are popularly termed “ man- 
agement trusts.” In the last, participating certificates are issued against securities 
held by a trustee in a fund which is managed by a corporation or other associa- 
tion whose relation to the trustee and to the certificate-holders is defined in a 
combined contract and deed of trust. Since the deed of trust ordinarily prohibits 
or narrowly limits changes in the portfolio, such organizations are often called 
“fixed ” trusts. See Bureau or Securities, N. Y. State Dept. or Law, INvEst- 
MENT TRUSTS (1927) 30-39; STEINER, INVESTMENT TRUSTS (1929) 71-74. 

2 Banking houses in such a position are said on occasion to have unloaded 
onto the investment trusts securities theretofore frozen on their shelves, or to have 
sold to the trust the issues of dubious enterprises in the promotion of which the 
vendors were interested. See FowLer, AMERICAN INVESTMENT TRUSTS (1928) 
26; Harman, The Investment Trust (1929 June supp.) 85 ScrIBNERS 56; Curtis, 
“Mine Own With Usury” (1930) 131 NATION 93; Flynn, Investment Trusts 
Gone Wrong, Part II (1930) 62 NEw REPUBLIC 212. 

8 Salaries and commissions may be unduly high, or stock of the company may 
be awarded the managers for a small consideration. See BUREAU OF SECURITIES, 
N. Y. Stare Depr. or Law, op. cit. supra note 1, at 64; Stoddard, Investment 
Trusts — A Caution (1926) 143 OuTLOOK 224, 226; Harman, supra note 2, at 
60; Flynn, Investment Trusts Gone Wrong, Part I (1930) 62 New REPUBLIC 181. 
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profit at the expense of the object of his duty, shareholders in a trust can 
procure the vitiation of a contract in which the management were inter- 
ested adversely to the trust, and can compel the surrender of profits 
made under such circumstances.* Where exorbitant salaries are drawn, 
the excess over the fair value of services can be recovered.* Possibly, 
too, relief in equity would be available against the appropriation by the 
management of shares in a trust at a nominal price. But the power 
of the management, and the risk of failure in costly litigation, would 
tend to deter the ordinary investor from prosecuting suit, even when 
aware of abuse and in a position to establish it.” Moreover, successful 
action would meet only the immediate situation; it would not prevent 
recurrence.*® 

Remedial measures which have been advocated or adopted to provide 
more effective control than that afforded by the common law mainly 
involve action either under existing Blue Sky laws or under amended 
banking laws. The archetype of regulation of the former kind is the 
, plan sponsored by the Committee on Investment Trusts of the National 
Association of Securities Commissioners; ® of the latter surt, the recom- 
mendations of the attorney general of the state of New York.’° 

The application form which the Committee of the Securities Commis- 
sioners recommends calls for data deemed essential for an adequate ap- 
praisal of a trust’s affairs. To meet the problem of inordinate profits 
for the management, disclosure is required of the capital subscribed and 
paid in by the managers; of the number of shares allotted to each, and 
the consideration therefor; of the terms of any officers’ options to ac- 
quire stock; and of the fees of the management, and the time devoted 





4 Wardell v. Railroad Co., 102 U. S. 651 (1880) ; Geddes v. Anaconda Copper 
Mining Co., 254 U.S. 590 (1921) ; United States Shipping Board Emergency Fleet 
Corp. v. South Atlantic Dry Dock Co., 300 Fed. 56 (C. C. A. 5th, 1924); see 
Note (1912) 25 Harv. L. Rev. 553; (1920) 33 Harv. L. Rev. 473. Occasionally 
the charter or deed of trust under which the investment trust operates reserves to 
the directors or trustees the right to deal freely with themselves. Such provisions, 
if used to cloak unconscionable transactions, would probably be held invalid as 
contrary to public policy. See Whalen v. Hudson Hotel Co., 153 App. Div. 316, 
320, 170 N. Y. Supp. 855, 858 (1918). 

5 Carr v. Kimball, 153 App. Div. 825, 139 N. Y. Supp. 253 (1912), aff'd, 215 
N. Y. 634, 109 N. E. 1068 (1915). 

® See Berle, Non-Voting Stock and “ Bankers’ Control” (1926) 39 Harv. L. 
Rev. 673, 682-86. 

7 Cf. Pam, Interlocking Directorates, The Problem and Its Solution (1913) 26 
Harv. L. Rev. 467, 471-92. 

8 Under the New York law, the attorney general may bring suit to suspend or 
remove the director of a corporation for abuse of his trust. N. Y. Gen. Corp. 
Law (1909) §§ 60, 61, as amended by N. Y. Laws 1929, c. 650, § 1. The attorney 
general, by proposing new legislation, has indicated that he considers this pro- 
vision inadequate to cover the investment trust situation. 

® Report of the Committee on Investment Trusts of the National Asso- 
ciation of Securities Commissioners (1929), printed in Ropinson, INVESTMENT 
TruUsT ORGANIZATION AND MANAGEMENT (1929) 572-82. The Committee sub- 
mitted, together with the advisory report, a form for application by an invest- 
ment trust for a license to raise capital within a state. 

10 See Bureau or Securities, N. Y. State Dept. or Law, op. cit. supra note 
1, at 102-17. An amendment to the banking law is outlined, bringing investment 
trusts under the surveillance of the superintendent of banks. 
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to the organization by them. To guard against the misuse of a trust by 
its sponsors, the application form also requires disclosure of connections 
between the officers and brokerage or investment houses, and of all 
prior transactions between such firms and the trust; special conditions 
which control dealings of this character are to be stated. If the appli- 
cant is a trust of the “ fixed ” type, it must return a full explanation of 
any spread between the price at which its shares are offered and the 
market value of the underlying securities. All applicants are called 
upon to report their portfolios,’* and the Committee likewise directs at- 
tention to the applicant’s policy with regard to periodic reports of its 
investment and financial condition rendered to its shareholders, and the 
opportunities offered to them to examine its records. Altogether, the 
Committee indicates suitable points for inquiry to the various securities 
commissioners, but leaves it wholly with each official to determine how 
much of this information actually to seek, what significance to accord 
it, and what measures to base upon it.** 

The attorney general in his survey * finds it desirable that the sound- 
ness of investment trusts be attested by a substantial investment therein 
on the part of the management, and that the managers refrain from deal- 
ing with themselves as principals, or with houses with which they are 
associated.1° But only one provision of his draft for a bill is specifically 
designed to assure compliance with his advice.** Further regulations 
are consigned to the broad discretion of an individual — the superin- 
tendent of banks —to whom annual reports containing “ matters pre- 
scribed by the superintendent ” must be made, as well as such special 
reports as he may from time to time require; he may conduct investi- 
gations personally or by agent, and may demand a detailed record of 
the portfolio.*’ 

The volume of measures actually adopted to date for the purpose of 
dealing with the investment trust problem has not been impressive. 
Special attention, however, is being directed at the security offerings of 





11 This would lay bare any unwarranted addition to the price at which the 
underlying securities are marketable, but would not reveal profits which might 
have been made in the sale of the securities to the fund. 

12 Trusts of the fixed type must report in detail; those of the management 
type in classified groups of securities, with the value at which each group is car- 
ried on the books of the trust and its market value. 

18 The Committee on Investment Trusts of the Investment Bankers’ Associa- 
tion of America believes that legislation patterned on the Martin Fraud Act of 
New York, N. Y. Gen. Bus. Law (1909) 8§ 352-59-g, as added by N. Y. Laws 
1921, c. 649, and giving broad powers of investigation, is preferable to action 
under Blue Sky laws. See (1928) 16 I. B. A. A. Butt. 93. 

14 See note 10, supra. 

15 See Bureau oF Securities, N. Y. State Dept. or Law, of. cit. supra note 
I, at 3, 5 

16 A trust of the fixed sort is expressly prohibited from selling its shares at a 
sum greater than the market value of the underlying securities plus reasonable 
expenses of sale. Cf. note 11, supra. 

17 A bill for an act to amend the Banking Law, founded in substance on the 
work of the attorney general, was introduced in the Assembly of New York on 
Jan. 15, 1930, but failed to pass. See KEANE, MANUAL oF INVESTMENT TRUSTS 
(1930) 1620-22. Similar legislation has been referred to committee in the New 
Jersey Senate. See Krank, op. cit. supra, at 1608-20. 
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investment trusts by the Blue Sky law commissioners of a number of 
states,1* and the application form of the National Committee has been 
adopted in North Dakota.’® The California corporation commission 
in 1928 laid down a number of stringent requirements for investment 
trusts qualifying under the state Blue Sky Act.*° In Massachusetts, the 
department of public utilities, acting under an amendment to the 
Sale of Securities Act, compels the submission of financial and portfolio 
reports to the department, where they are open to the public.2*_ And 
in Michigan the securities commission requires investment trusts to 
comply with the Green Act, which relates to finance companies and 
places them under the supervision of the state department of banking.”” 

Both in the measures which have been actively undertaken to deal 
with investment trusts and in the recommendations of the Committee 
of the Securities Commissioners and the New York attorney general,”* 
a distinct trend is disclosed toward investing an official with power to 
see that limits which he conceives reasonable are not exceeded, rather 
than toward prescribing definite measures for the internal regulation of 
the trusts. The lack of aggressiveness in this policy probably springs in 
part from a lively appreciation of the magnitude of the problem and 
the uncertainties inherent in it. But to some extent it seems predicated 
on an optimistic willingness to point to the British experience * and 
await amelioration from within the profession.”® 





18 E.g., in Missouri, New Hampshire, Utah, and Washington. See Keane, 
op. cit. supra note 17, at 1606, 1607, 1630, 1633. In West Virginia, investment 
trusts have been expressly brought within the securities law of the state. W. Va. 
Acts 1929, c. 77, § 3(1). 19 See KEANE, op. cit. supra note 17, at 1625. 

20 Persons “ initiating the business of an investment trust” were required to 
subscribe for twenty per cent of the original paid-in capital, and officers were for- 
bidden to transact business with themselves or with companies with which they 
were connected and were not to derive any profit, directly or indirectly, from 
dealing with the trust. The portfolio was ordered to be revealed semi-annually to 
the state corporation department and to the shareholders. See KEANE, op. cit. 
supra note 17, at 1595-98. The California provisions have been criticized as se- 
vere enough to cripple investment trust development in the state. See Fow ter, 
op. cit. supra note 2, at 232. They have been indorsed, however, by the Commit- 
tee on Investment Trusts of the Los Angeles Chamber of Commerce. See (1928) 
126 COMMERCIAL AND FINANCIAL CHRONICLE 3383. 

21 Mass. Acts 1929, c. 287, § 3; see KEANE, op. cit. supra note 17, at 1601-04. 

22 Mich. Pub. Acts 1925, no. 307; see KEANE, op. cit. supra note 17, at 1606. 

23 Both proposals stress the importance of inquiry into the personal integrity 
and capacity of the management. Cf. N. Y. Banx. Law (1914) § 23; (1928) 16 
I. B. A. A. Butt. 93. 

24 The emergence of investment trusts in Great Britain from the discreditable 
years of the early ‘nineties to their present satisfactory condition has been at- 
tributed to the development of a stronger professional conscience and a better- 
informed public opinion. See STEINER, op. cit. supra note 1, at 28-34, 301; Ros- 
INSON, OP. cit. supra note 9g, at 531-36; Bureau oF Securities, N. Y. State DEPT. 
or Law, op. cit. supra note 1, at 5, 11. 

25 A slight step in this direction may perhaps be seen in the listing require- 
ments of the New York Stock Exchange for investment trusts, promulgated 
June 7, 1929, printed in Rosrnson, op. cit. supra note 9, at 583-86. Full details 
as to any compensation to the management, direct or indirect, and a precise de- 
scription of the costs of organization and sale of securities must be furnished. A 
complete record of the portfolio, including aggregate cost and market value, must 
also be published annually. 
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AGENCY — AGENT’s LIABILITY TO PRINCIPAL — Gratuitous AGENT’s L1A- 
BILITY FOR NONFEASANCE. — The plaintiff, owner of certain real estate, was 
interested in purchasing adjoining property which was to be sold at auction. 
An officer of the defendant firm offered to represent the plaintiff gratui- 
tously at the sale, and the plaintiff authorized him to submit a bid. The 
officer attended the sale but failed to submit a bid for the plaintiff, and 
the land went to a purchaser whose offer was presented by another member of 
the defendant firm. A verdict for the plaintiff for the resulting damage was 
set aside on motion, and the complaint dismissed. The plaintiff appealed. 
Held, that whether the action be regarded as in contract or in tort, the defend- 
ant’s failure to carry out its undertaking rendered it liable for the resulting 
damages. Judgment and order reversed and verdict reinstated. Kirby v. 
Brown, it ae Harris, Vought & Co., 229 App. Div. 155, 241 N. Y. Supp. 
255 (1930). 

A gratuitous agent is generally held not liable to his principal for failure 
to act if he has never started performance of his undertaking. Thorne v. 
Deas, 4 Johns. 84 (N. Y. 1809); Elsee v. Gatward, 5 T. R. 143 (1793); see 
1 Mecuem, AcENcy (2d ed. 1914) § 1258. But he is liable if he performs 
in a negligent fashion. Maddock v. Riggs, 106 Kan. 808, 190 Pac. 12 (1920); 
Wilson v. Brett, 11 M. & W. 113 (1843); Coggs v. Bernard, 2 Ld. Raym. 
gog (1703); see Beale, Gratuitous Undertakings (1891) 5 Harv. L. Rev. 222. 
To avoid injustice where the defendant’s promise induces reasonable reli- 
ance by the plaintiff and his failure to act causes damage to the latter, there 
has been a tendency to stretch the concept of misfeasance or to find a con- 
tract, although the supposed consideration, the plaintiff’s detriment, was not 
bargained for. Condon v. Exton-Hall Brokerage & Vessel Agency, 80 Misc. 
369, 142 N. Y. Supp. 548 (1913) (misfeasance); Siegel v. Spear & Co., 234 
N. Y. 479, 138 N. E. 414 (1923) (contract). The true basis of liability seems 
to be in tort, since any duty recognized is one to perform non-negligently, 
not to perform absolutely. Carr v. Maine Cent. R. R., 78 N. H. 502, 102 Atl. 
532 (1917); see Coggs v. Bernard, supra, at 919; 1 WILLISTON, CONTRACTS 
(1920) § 138; cf. Torts RESTATEMENT (Am. L. Inst. 1929) § 198. But cf. 
Siegel v. Spear & Co., supra; CONTRACTS RESTATEMENT (Am. L. Inst. 1928) 
§ 90. The duty to use due care to execute the promise should arise when- 
ever the defendant’s action in fact induces reasonable action or forbearance 
on the plaintiff’s part. Carr v. Maine Cent. R. R., supra; see (1918) 31 
Harv. L. REv. 891; Note (1913) 27 Harv. L. REv. 167; cf. (1930) 43 Harv. 
L. Rev. 959. Start of performance should be but one circumstance to indi- 
cate that the plaintiff’s action thereafter was reasonable. The result in the 
principal case seems correct, but the soundness of the court’s analysis, inso- 
far as it grounds liability in contract, is doubtful. 


BurDEN oF Proof — Facts PECULIARLY WITHIN DEFENDANT’S KNOWL- 
EDGE — CONSTITUTIONALITY OF STATUTORY PRESUMPTION SUPPORTED BY 
RULE oF CONVENIENCE. — The California Alien Land Act makes it criminal 
for an alien of a race not eligible to United States citizenship to acquire 
lands for agricultural purposes. Cat. Gen. Laws (Deering, 1923) p. 80. 
Amendments provide that if the state proves acquisition of land by the 
defendant and alleges in the indictment his alienage and ineligibility to 
United States citizenship, the burden of proof of citizenship or eligibility 
thereto shall be on the accused. Cat. Copes AND GEN. Laws (Deering, 
Supp. 1929) p. 845. The defendant was convicted of conspiracy to violate 
the act, without the introduction of any evidence on the question of citi- 
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zenship. He appealed on the ground that the amendments were violative 
of the constitutional guarantee of due process. Held, that the amendments 
were constitutional, since the fact of citizenship was peculiarly within the 
defendant’s knowledge. Judgment affirmed. People v. Osaki, 286 Pac. 1025 
(Cal. 1930). 

The Supreme Court has held in general terms that a statutory pre- 
sumption casting upon the defendant the burden of producing evidence vio- 
lates the guarantee of due process if it has no logical basis. Manley v. 
Georgia, 279 U. S. 1 (1929), (1929) 42 Harv. L. Rev. 1076; see Mobile, 
J.& K.C.R. R. v. Turnipseed, 219 U.S. 35, 43 (1910); cf. Western & All. 
R. R. v. Henderson, 279 U. S. 639 (1929), Note (1929) 43 Harv. L. REv. 
100. Unless this holding is in some way limited, the instant provision is 
obviously invalid. See Note (1929) 17 Cauir. L. Rev. 575. The court dis- 
posed of Manley v. Georgia by stating that the so-called rule of convenience 
was not there considered. Accurately phrased, this rule permitted a shift 
in the burden of producing evidence upon an issue easily provable by the 
defendant and difficult for the prosecution to disprove. Jones v. State, 
96 Tex. Cr. Rep. 332, 257 S. W. 895 (1924); see State v. Buckley, 125 Me. 
301, 303, 133 Atl. 433, 434 (1926); Note (1924) 29 A. L. R. 1127, 1148; 
cf. People v. Quarez, 196 Cal. 404, 238 Pac. 363 (1925), (1926) 20 ILL. L. 
Rev. 514; 5 WicMorE, EvipeNce (2d ed. 1923) § 2486. The Court in 
Manley v. Georgia did not, however, overlook the possibility of the applica- 
tion of this rule, since it referred to the Georgia Supreme Court’s justifica- 
tion of the statute on that ground. See Manley v. Georgia, supra, at 4, 
per Butler, J.; Snead v. State, 165 Ga. 44, 48, 139 S. E. 812, 815 (1927). 
And decisions just prior to that case, resting the validity of a statutory pre- 
sumption on a basis of policy rather than probability, provoked vigorous 
dissent. Casey v. United States, 276 U. S. 413 (1928) (McReynolds, 
Brandeis, Butler, and Sanford, JJ., dissenting); Ferry v. Ramsey, 277 U. S. 
88 (1928) (Sutherland, Butler, and Sanford, JJ., dissenting). Nevertheless 
the rule of convenience may still have a certain vitality, since in Manley v. 
Georgia the difficulty of meeting the presumption was clearly too great a 
burden on the defendant. But as the proof of citizenship may under the 
circumstances be an impossible task, the California statute seems in any case 
to be of doubtful constitutionality. See Note (1930) 3 So. Cauir. L. Rev. 
423, 428. 


CHATTEL MortTGAGES — RIGHTS OF INTERVENING CREDITORS — MorTGAGE 
or Property SUBSEQUENTLY ACQUIRED UNDER UNRECORDED CONDITIONAL 
SALE. — D contracted to build an airplane for X. Before the passage of title 
X executed to P a mortgage deed of it, for valuable consideration. The state- 
ment of facts does not make clear whether P knew that title had not passed. 
Thereafter D made delivery to X under a conditional sales agreement con- 
cluded in New York, which was improperly recorded. Section 5 of the 
Uniform Conditional Sales Act provides that an unrecorded conditional sale 
is void as to a purchaser in good faith. N. Y. Pers. Prop. Law (1922) § 6s. 
X defaulted in his obligations to both P and D, and D, repossessing itself of the 
airplane, sold it for an amount greater than the deficiency, which was a small 
fraction of the purchase price. Section 21 of the Uniform Conditional Sales 
Act provides that any surplus from the resale by the vendor shall be paid to 
the vendee. N. Y. Pers. Prop. LAw (1922) §80-a. P sued D for an ac- 
counting. Held, that since X never had title to the airplane, P could have 
acquired none, and therefore had no interest in the proceeds. Bill dismissed. 
Pisculli v. Bellanca Aircraft Corp., 149 Atl. 418 (Del. 1929). 

The rights of a vendor in goods subject to a conditional sale take priority 
over a claim to the goods based on a mortgage of after-acquired property, even 
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though there has been failure to comply with a recording statute. Fosdick v. 
Schall, 99 U.S. 235 (1878); Myer v. Car Co., 102 U.S. 1 (1881); Washington | 
Trust Co. v. Morse Iron Works & Dry Dock Co., 106 App. Div. 195, 194 
N. Y. Supp. 495 (1905), modified as to other points, 187 N. Y. 307, 79 N. E.’ 
1022 (1907). Whatever the statute’s language, since its policy is to protect 
those who rely on apparent ownership, it aids only mortgagees of presently 
possessed property. Fosdick v. Schall; Myer v. Car Co., both supra. But the 
equitable mortgagee does have a lien on what rights the vendee has. Wash- 
ington Trust Co. v. Morse Iron Works & Dry Dock Co., supra; Diana Paper 
Co. v. Wheeler-Green Elec. Co., 228 App. Div. 577, 240 N. Y. Supp. 108 
(1930). Since, under the statute, the vendee is entitled to the surplus pro- 
ceeds of the repossessing vendor’s sale, this surplus represents the vendee’s 
interest. Cf. 3 Jones, MortcacEs (8th ed. 1928) § 2167. If, therefore, the 
mortgage was intended as one of after-acquired property, P had a lien on 
the surplus and was entitled to an accounting. Cf. Thurber v. Stimmel, 
48 Hun 620 (mem.), 1 N. Y. Supp. 162 (1888), af’'d, 119 N. Y. 641, 24 N. E. 
4 (1890). If, on the other hand, this was a purported present mortgage of 
property not owned by the mortgagor, the mortgagor would be estopped to 
deny ownership as against the innocent mortgagee. Myers, Tice & Co. v. 
Snyder, 96 Iowa 107, 64 N. W. 771 (1895); see JONES, CHATTEL MorTGAGES 
(sth ed. 1908) § 119; cf. 1 WILLISTON, SALES (2d ed. 1924) $131. To the 
extent of the interest acquired by X, D is in no better position than X and 
would properly be estopped to deny X’s title, and, consequently, P’s right to 
the surplus. Cf. Adams v. Wilde, 107 Mass. 123 (1871). Therefore, on this 
interpretation also, P deserved an accounting 


CONSTITUTIONAL LAw — DvuE Process oF LAw: TAXATION — ESTABLISH- 
MENT OF CompuLsoryY AUTOMOBILE LIABILITY INSURANCE FuND.—A 
Massachusetts statute compels owners of motor vehicles to carry liability 
insurance. To avoid the rising cost of private insurance, a bill was presented 
to the legislature by an initiative petition, which would require every owner 
to subscribe to a “ state fund corporation ” for liability insurance. The fund 
corporation, without capital or stockholders, was not to involve the credit 
of the state, but its officers were to be appointed by the governor. Its 
custodian was to be the state treasurer; its investigator, the registrar of 
motor vehicles. The senate requested the opinion of the Supreme Judicial 
Court on the constitutionality of the bill. Held, inter alia, that the legisla- 
ture would exceed its constitutional powers in creating in a quasi-public cor- 
poration a monopoly in the competitive field of insurance, and that the un- 
remunerated duties imposed by the bill on public officials would involve 
taxation for a private purpose. Jn re Opinion of the Justices, 171 N. E. 294 
(Mass. 1930). 

In pursuit of a public purpose, the state may constitutionally undertake 
a competitive business enterprise. Standard Oil Co. v. Lincoln, 114 Neb. 243, 
207 N. W. 172 (1926), aff'd, per curiam, 275 U. S. 504 (1927); Green v. 
Frazier, 253 U. S. 233 (1920); Jones v. Portland, 245 U. S. 217 (1917); see 
Note (1928) 41 Harv. L. Rev. 775. A state guarantee fund for the protec- 
tion of bank depositors, supported by compulsory contributions from the 
banks, was held to embody sufficient public purpose. Noble State Bank v. 
Haskell, 219 U. S. 104 (1911). The same has been held as to exclusive and 
competitive state workmen’s compensation funds. Mountain Timber Co. v. 
Washington, 243 U. S. 219 (1916); New York Cent. R. R. v. White, 243 
U. S. 188 (1916). And a voluntary savings bank insurance guarantee fund 
imposing unremunerated duties on state officials has been in operation in 
Massachusetts for twenty-three years. See Mass. Gen. Laws (1921) c. 178. 
A recognized public interest justifies insurance regulation. German Alliance 





124 HARVARD LAW REVIEW 


Ins. Co. v. Lewis, 233 U. S. 389 (1914), Note (1914) 28 Harv. L. Rev. 84. 
And the public interest in reasonable regulation of the highways is obvious. 
Commonwealth v. Kingsbury, 199 Mass. 542, 85 N. E. 848 (1908); see People 
v. Rosenheimer, 209 N. Y. 115, 120, 102 N. E. 530, 532 (1913); BLASHFIELD, 
CYCLOPEDIA OF AUTOMOBILE Law (1927) 2625, §5. As owner of the fee in, 
or easement constituting, the highways, the state has added power to regu- 
late their use. See Packard v. Banton, 264 U. S. 140, 144 (1924); cf. Com- 
monwealth v. Kingsbury, supra (prohibiting all auto traffic on certain roads). 
These factors are held to justify compulsory automobile liability insurance 
statutes. Packard v. Banton, supra; In re Opinion of the Justices, 251 Mass. 
569, 147 N. E. 681 (1925); Jn re Opinion of the Justices, 81 N. H. 566, 129 
Atl. 117 (1925); see (1926) 20 Itt. L. Rev. 813. They make a stronger 
case for the constitutionality of the proposed fund than can be made for the 
workmen’s compensation funds which have been sustained. Cf. Marx, Com- 
pulsory Compensation (1925) 25 Cox. L. REv. 164, 189-91. A possible objec- 
tion remains, that the corporate device is an improper method of effecting 
the desired end. But a state may aid a quasi-public, or even private, cor- 
poration, devoted to a public purpose. Minneapolis v. Janney, 86 Minn. 111, 
go N. W. 312 (1902); see Milheim v. Moffat Tunnel Improvement Dist., 
262 U. S. 710, 719 (1923). An alternative ground, that the petition violates 
Massachusetts constitutional limitations on the use of the initiative, may 
support the opinion. Mass. Const. art. x_vuq, pt. II, § 2. 


CONSTITUTIONAL LAw — TRIAL BY JURY — WAIVER OF RIGHT TO A JURY 
oF TWELVE IN CRIMINAL TRIALS. —JIn a prosecution in a federal court for 
felony, after a jury was impaneled and the trial had proceeded for a week, 
one of the jurors became severely ill. It was then stipulated in open court 
by the government and the defendant’s counsel, with the defendant’s consent, 
that the trial should proceed with eleven jurors. A verdict of guilty was ren- 
dered, and an appeal was taken to the Circuit Court of Appeals on the 
ground that the defendant had no power to waive the right to trial by a jury 
of twelve guaranteed him by Article 3, § 2 and the Sixth Amendment of the 
Constitution. The question of the power to waive this right was certified 
to the Supreme Court. Held, that the constitutional guarantee may be 
waived. Question answered in the affirmative. Patton v. United States, 281 
U. S. 276 (1930). 

If, during a trial for a felony, it is found that one juror is disqualified, and 
the defendant consents to continue with the trial without removing the dis- 
qualified juror, a verdict of guilty will not be disturbed. Queenan v. Okla- 
homa, 190 U. S. 548 (1903). But the federal and territorial courts have 
generally refused, in serious offenses, to uphold convictions rendered with- 
out a jury, reasoning either that the Constitution makes trial by jury a 
necessary element in the judicial machinery, or that public policy prohibits 
waiver. Coates v. United States, 290 Fed. 134 (C. C. A. 4th, 1923); Low v. 
United States, 169 Fed. 86 (C. C. A. 6th, 1909). But cf. United States v. 
Shaw, 59 Fed. 110 (D. Ky. 1893). Verdicts rendered by less than twelve 
jurors have also been set aside. Dickinson v. United States, 159 Fed. 801 
(C. C. A. 1st, 1908); Territory v. Ortiz, 8 N. M. 154, 42 Pac. 87 (1895). 
Contra: Territory v. Soga, 20 Hawaii 71 (1910). The opinion in the instant 
case proceeds upon the view that the Constitution merely assures to the de- 
fendant, at his option, the right to a jury trial. This identification of the prob- 
lem of waiver of a jury with that of the validity of a verdict rendered after 
a juror has withdrawn is supported by the argument that a body of eleven 
men is unknown to the law and can not constitute a jury. See 1 Coo.ey, 
CoNSTITUTIONAL Limitations (8th ed. 1927) 674. But such formalistic 
reasoning is not convincing. The facts of the present case show little more 
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than a procedural irregularity, to be judged by the usual pragmatic tests. 
Cf. Commonwealth v. Dailey, 66 Mass. 80 (1853). Contra: Cancemi v. 
People, 18 N. Y. 128 (1858). Waiver of a jury, on the other hand, may in- 
volve questions of policy and constitutionality. Many states have prohibited 
waiver on these grounds. State v. Carman, 63 Iowa 130, 18 N. W. 691 
(1884); Commonwealth v. Rowe, 257 Mass. 172, 153 N. E. 537 (1926); 
Commonwealth v. Hall, 291 Pa. 341, 140 Atl. 626 (1928). But the same 
states, pursuing what seems to be a valid distinction, often uphold a verdict 
when a juror has withdrawn with the consent of the parties involved. State 
v. Kaufman, 51 Iowa 578, 2 N. W. 275 (1879); Commonwealth v. Lawless, 
258 Mass. 262, 154 N. E. 753 (1927); Commonwealth ex rel. Ross v. Egan, 
281 Pa. 251, 126 Atl. 488 (1924). 


CONSTRUCTIVE TrusTSs—GroUNDS: IN GENERAL—MuRDER BY Co- 
TENANT OF TENANT BY THE ENTIRETY.—H and W were tenants by the 
entirety of certain bank deposits. H murdered W and then committed suicide. 
W’s administrator brought suit in equity against the administrator of H to 
have a constructive trust imposed on one half the proceeds of the deposits. A 
demurrer to the petition was sustained and the cause dismissed. The plain- 
tiff appealed. Held, that H was not a survivor in legal contemplation, and 
that even if legal title passed to him, it is subject to a constructive trust, to 
the extent of a one-half interest, for the benefit of the plaintiff. Judgment 
reversed. Barnett v. Couey, 27 S. W.(2d) 757 (Mo. App. 1930). 

The imposition of a constructive trust has frequently been suggested as 
the solution of the problem of disposing of property acquired by a murderer 
through descent or will from the victim of his crime. See Ames, LECTURES 
on LecAL History (1913) 310; Notes (1891) 4 Harv. L. Rev. 394; (1894) 
8 id. 170; (1896) 9 id. 474; (1917) 30 id. 622; 3 Pomeroy, Equity Juris- 
PRUDENCE (4th ed. 1918) § 1054 n. b.; 1 Perry, Trusts (7th ed. 1929) § 183a. 
This expedient has been adopted in two jurisdictions. Bryant v. Bryant, 193 
N. C. 372, 137 S. E. 188 (1927); see Ellerson v. Westcott, 148 N. Y¥. 149, 
154, 42 N. E. 540, 542 (1896). In contrast to the effect of the death of 
ancestor or testator, the death of a tenant by the entirety merely frees his co- 
tenant’s estate from previous participation. Beddingfield v. Estill & Newman, 
118 Tenn. 39, 100 S. W. 108 (1906); see 1 WASHBURN, REAL Property (6th 
ed. 1902) 563; cf. Lucas v. Harris (Tenn. 1903) (unreported, see Bedding- 
field v. Estill & Newman, supra, at 50, 100 S. W. at 111). Yet this would 
seem to be a sufficient transfer to justify the application of the equitable doc- 
trine of preventing enrichment by crime. Bryant v. Bryant, supra; cf. Tyler 
v. United States, 281 U. S. 497 (1930), (1930) 44 Harv. L. REv. 130 (estate 
tax). To how much of the estate the trust should apply must depend largely 
on the equities of the particular case. Where the life expectancy of the 
victim greatly exceeds that of the murderer, there is no difficulty in applying 
it to the entire estate. Bryant v. Bryant, supra. Where the chances of sur- 
vivorship are approximately equal, the trust may be limited to one half the 
estate, though its application to the entire estate might be urged on the 
ground that every doubt should be resolved against the wrongdoer who has 
created the doubt. See Ames, op. cit. supra, at 321. Where the life ex- 
pectancy of the victim is substantially less than that of the murderer, the 
trust might be imposed on a portion of the estate equal in value to an 
interest in one half the estate for the victim’s life expectancy plus the value 
of the victim’s chances of survivorship. Cf. American Blower Co. v. Mac- 
Kenzie, 197 N. C. 152, 147 S. E. 829 (1929) (value of inchoate right of 
dower). But cf. AMES, op. cit. supra, at 321 (life tenant murdered by re- 
mainderman). 
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CoRPORATIONS — CHARTERS: SUSPENSION AND FORFEITURE — STATUTE 
SUSPENDING CORPORATION FOR NON-PAYMENT OF LICENSE Tax As AFFECT- 
ING STOCKHOLDER’s RicHt TO SuE.—A minority stockholder sued the di- 
rectors to compel repayment of corporate assets illegally diverted, and joined 
the corporation as a defendant. Before suit the corporation had failed to 
pay its annual license tax. A statute provided that the rights and powers of 
a corporation which failed to pay its license tax should be suspended and in- 
capable of exercise except to deliver certain deeds to real property and to 
defend actions. Cat. Gen. Laws (Deering, 1923) 554. The directors neg- 
lected to plead the statute, and judgment was entered against them. They 
obtained an injunction against its enforcement, and the stockholder appealed. 
Held, that the suspension of the corporation prevented acquisition of juris- 
diction in the original suit, and that consequently the original judgment was 
void. Judgment affirmed. Smith v. Lewis, 287 Pac. 470 (Cal. 1930). 

A judgment entered for a corporation after its charter was forfeited for 
non-payment of a license tax has been held void. Panzer-Hamilton Co. v. 
Bray, 96 Cal. App. 460, 274 Pac. 769 (1929). But in applying the provision 
of this statute the distinction between actions against outsiders and suits 
within the corporate structure should be kept in mind. Thus, although his 
rights are derivative, a stockholder may bring suit in behalf of a corporation 
where the defendants are necessarily those who control the corporation. 
Brahm v. Gehl Co., 132 Wis. 674, 112 N. W. 1097 (1907); see 3 Cook, Cor- 
PORATIONS (1923) § 645; cf. Greenwood v. Freight Co., 105 U. S. 13 (1881). 
From this point of view the decision in the instant case seems unsound. 
The statute was intended to penalize a delinquent corporation by incapaci- 
tating it for suit against outsiders. But it seems clear that there was no 
design to prevent a stockholder from suing fraudulent officers in the corpora- 
tion’s behalf. Cf. Canadian Country Club v. Johnson, 176 S. W. 835 (Tex. 
Civ. App. 1915). To adopt such an interpretation would allow officers 
to perpetrate frauds and protect themselves against suit by failing to pay 
the license tax. See Canadian Country Club v. Johnson, supra, at 843. 


CorPoRATIONS — Stock SUBSCRIPTIONS — ACTION BY STOCKHOLDER FOR 
BREACH OF AGREEMENT TO SUBSCRIBE. — The plaintiffs brought an action 
for breach of contract, alleging that in consideration of thelr promise to 
organize a corporation and to provide it with $40,000 as working capital, the 
defendant agreed to provide it with $60,000 as working capital; that the 
plaintiffs organized the corporation and furnished it with the $40,000 but 
that the defendant refused to perform. The defendant’s demurrer to the 
complaint was sustained, and the plaintiffs appealed. Held, that the com- 
plaint stated a cause of action for breach of contract, and the plaintiffs may 
recover for such damages as they can prove. Judgment reversed. Eden v. 
Miller, 37 F.(2d) 8 (C. C. A. 2d, 1930). 

If the agreement is construed merely as a contract between the individual 
subscribers, the decision is of course correct. But if the agreement is 
interpreted, in its essential character, as it was by the dissenting judge, as a 
subscription to stock in a projected corporation, the correctness of the decision 
is more doubtful. The majority of jurisdictions regard such an agreement 
as a mere offer to the corporation, revocable until it is organized and ac- 
cepts. Bryant’s Pond Steam Mill Co. v. Felt, 87 Me. 234, 32 Atl. 888 
(1895); Hudson Real Estate Co. v. Tower, 156 Mass. 82, 30 N. E. 465 
(1892); see Athol Music Hall Co. v. Carey, 116 Mass. 471, 473 (1875). 
Contra: Chicago Bldg. & Mfg. Co. v. Lyon, 10 Okla. 704, 64 Pac. 6 (1901). 
Under this view the plaintiffs could not recover, since there was no allega- 
tion of the corporation’s acceptance. In some jurisdictions, however, the 
creation of the corporation is deemed ipso facto an acceptance of the sub- 
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scriptions. Auburn Bolt & Nut Works v. Shultz, 143 Pa. 256, 22 Atl. 904 
(1891); Cartwright v. Dickinson, 88 Tenn. 476, 12 S. W. 1030 (1890). 
Under these decisions the corporation could sue, but the position of the 
plaintiffs is not improved. Their situation would be more favorable in 
those jurisdictions which regard subscription agreements in a dual aspect: 
as a revocable offer to the corporation and as a binding contract between 
subscribers. O’Dell v. Appalachian Hotel Corp., 153 Va. 283, 149 S. E. 
487 (1929); see Collins v. Morgan Grain Co., 16 F.(2d) 253, 254 (C. C. A. 
gth, 1926); Nebraska Chicory Co. v. Lednicky, 79 Neb. 587, 593, 113 N. W. 
245, 247 (1907); cf. Glenn v. Busey, 16 D. C. 233 (1886). Under these 
holdings one subscriber logically should be able to sue delinquent sub- 
scribers, but only a few cases have recognized such a right. Osborn v. 
Crosby, 63 N. H. 583, 3 Atl. 429 (1885); cf. Philadelphia Medical Publish- 
ing Co. v. Wolfenden, 248 Pa. 450, 94 Atl. 138 (1915). Contra: Edinbor 
Academy v. Robinson, 37 Pa. 210 (1860); see Deschamps v. Loiselle, 50 
Mont. 565, 571, 148 Pac. 335, 337 (1915). The danger in allowing a sub- 
scriber to sue and to recover more than nominal damages is that the defend- 
ant may be subjected to double liability if the corporation has accepted his 
offer. Perhaps in the instant case the court felt that recovery by the cor- 
poration could be obviated, since the plaintiffs were the sole stockholders. 
But in the event of a transfer of the stock to others, it is difficult to see what 
defense could be asserted against an action by the corporation for the loss 
sustained by it alone in the first instance. 


Divorce — ALIMONY — MODIFICATION OF DECREE WHICH ADOPTED 
AGREEMENT OF Parties. —A decree of divorce a vinculo embodied an agree- 
ment between husband and wife for the provision of alimony in the form 
of income from a trust fund guaranteed to amount to $5000 annually. Sub- 
sequently both parties remarried. The former husband petitioned for modifi- 
cation of the decree to correspond with the change of circumstances. The 
probate court dismissed the petition on the ground that it was without 
power to modify such a decree. The petitioner appealed. Held, that the 
statutory power of the court to modify its decrees is not affected by the fact 
that this decree adopted an agreement of the parties. Decree of dismissal 
reversed. Wilson v. Caswell, 172 N. E. 251 (Mass. 1930). 

This case, settling the question in Massachusetts ostensibly for the first 
time, follows the manifest present trend of decisions. Herrick v. Herrick, 
319 Ill. 146, 149 N. E. 820 (1925); Skinner v. Skinner, 205 Mich. 243, 171 
N. W. 383 (1919); Warren v. Warren, 116 Minn. 458, 133 N. W. 1009 (1912). 
Some jurisdictions, however, adhere to the view that the decree is a ratifica- 
tion of a contract entered into by parties sui juris, and that the obligations, 
being in substance contractual, are subject to revision only on the consent 
of both parties. Pryor v. Pryor, 88 Ark. 302, 114 S. W. 700 (1908); Hender- 
son v. Henderson, 37 Ore. 141, 60 Pac. 597 (1900). But cf. Phy v. Phy, 
116 Ore. 31, 236 Pac. 751 (1925), rehearing denied, 116 Ore. 40, 240 Pac. 
237 (1925). See also Connolly v. Connolly, 16 Ohio App. 92, 94 (1922). 
Though stipulations of parties as to alimony are usually adopted, the court 
is not bound by them. Warren v. Warren, supra; see 2 BisHoP, MARRIAGE, 
Divorce AND SEPARATION (7th ed. 1891) §§ 882, 884. Their rights arise 
from the decree itself, embodying a decision of judicial questions as to which 
the agreement is but evidence. Wallace v. Wallace, 74 N. H. 256, 67 Atl. 
580 (1907). It would follow that the court has the same power to modify 
a decree embodying the terms of a contract as it has to alter a decree made 
without such agreement. See Note (1912) 26 Harv. L. Rev. 441, 442. 
Moreover, alimony in divorce a vinculo is but a statutory substitute for the 
common law duty of support. See 2 ScHOULER, MARRIAGE, Divorce, SEPA- 
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RATION AND DoMEsTIC RELATIONS (6th ed. 1921) § 1796 n.69, §1797. The 
instant case accords with the public interest in regulation of the continuing 
substituted obligation. 


EsTopPEL — EstopPpeL BY DEED— EFFECT OF INTERVENING DISCHARGE 
IN BANKRUPTCY. — D gave a mortgage of real property to A and a second 
mortgage to P, subject to the first. In the second mortgage D covenanted 
that he would warrant and defend the title to the property against all lawful 
claims. D’s father bought the first mortgage from A, foreclosed it, and 
bought in the land, which was not redeemed. Thereafter D received a dis- 
charge in bankruptcy. D then repurchased the land from his father. In a suit 
by P to foreclose his mortgage, judgment was rendered for P. D appealed. 
Held, that D is estopped by his covenant of warranty to assert that the 
second mortgage was extinguished by the foreclosure of the first. Judgment 
affirmed. Merchants’ Nat. Bank v. Milier, 229 N. W. 357 (N. D. 1930). 

At an early date, estoppels by deed came to be rested on two alternate 
bases — recitals or covenants in deeds of conveyance. See 3 RAWLE, CovE- 
NANTS (5th ed. 1887) 388; 9 HoxtpswortH, History oF ENGLIsH Law 
(1926) 154. Recitals produced an estoppel because the parties were not to 
be allowed to contradict their statements “ by any evidence of inferior so- 
lemnity.” See BicELow, Estoppet (6th ed. 1913) 362. Estoppel of a 
covenantor was raised to prevent circuity of action. See 3 RAWLE, CovE- 
NANTS 388; Co. Litt. 265a. Neither line of reasoning applies to the instant 
case, since the deed expressly mentions the prior encumbrance and the 
covenant is no longer actionable. In analogous situations some courts have 
logically refused to hold the grantor estopped. Smiley v. Fries, 104 Ill. 416 
(1882) (outstanding title in covenantee); Webber v. Webber, 6 Me. 127 
(1829) (Statute of Limitations). But others have held that since a covenant 
of warranty runs with the land, it works an estoppel even though liability on 
the covenant has been extinguished. Bush v. Person, 18 How. 82 (U. S. 
1855) (bankruptcy); Cole v. Raymond, 9 Gray 217 (Mass. 1857) (Statute 
of Limitations). But cf. Bates v. Norcross, 17 Pick. 14 (Mass. 1835). On 
facts similar to the instant case the estoppel was recognized as a “ technical 
effect ” of a technical recital assumed to be made in the covenant of warranty. 
Ayer v. Phila. & Boston Face Brick Co., 159 Mass. 84, 34 N. E. 177 (1893), 
Note (1894) 7 Harv. L. Rev. 429. The instant case, on the other hand, 
purports to rest on the “ presumption ” that the mortgagor repurchased the 
property with the intent to live up to his agreement. Opinion as to the force 
of such reasoning aside, the results reached by these cases hardly harmonize 
with the purpose of the Bankruptcy Act to free a debtor from his previous 
obligations. Cf. Williams v. United States Fidel. & Guar. Co., 236 U.S. 549 
(1915). The indications of family collusion in the instant case, however, 
may have strongly influenced the court. 


FEDERAL Courts — RELATIONS OF STATE AND FEDERAL Courts — RIGHT 
TO Remove CAsE UNDER STATE WORKMEN’S COMPENSATION Act. — The 
respondent was injured while working for the appellant, a foreign corporation. 
The state Workmen’s Compensation Act provides that (in the absence of 
previous exercise of a provided option) “ every employer and employee shall 
be conclusively presumed to have elected to accept the provisions of this 
act.” Mo. Laws 1925, 375. The appellant presented the question of its 
liability to the administrative tribunal set up by the act, but, dissatisfied with 
the award, made the limited appeal to the state court allowed by the statute 
and at once sought removal to the federal court on the ground of diversity 
of citizenship. The respondent moved to remand. Held, that the employer 
waived the right of removal by accepting the act and by appeal to the state 
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court. Motion sustained. Elsas v. Montgomery Elevator Co., 38 F.(2d) 303 
(W. D. Mo. 1930). 

Since an action may not be removed from an administrative tribunal, it is 
still removable, if at all, after appeal to the state court. Delaware County 
Comm’rs v. Diebold Safe & Lock Co., 133 U. S. 473 (1890); Waynesville v. 
Smathers, 194 N. C. 131, 138 S. E. 613 (1927); see WILLIAMS, JURISDICTION 
AND PRACTICE OF FEDERAL Courts (1917) c.’5, §5. So if at the time of its 
resort to the compensation commission the corporation had the right of 
removal, its action thereafter did not constitute a waiver. The other basis of 
decision accords with the view that obligations of parties under an elective 
compensation act are in a sense contractual. See Hyett v. Northwestern 
Hospital, 147 Minn. 413, 415, 180 N. W. 552, 553 (1920); (1923) 36 Harv. L. 
REv. 892; BRADBURY, WORKMEN’S COMPENSATION Law (3d ed. 1917) 86. 
But, although there is apparently no case on the precise point, it has generally 
been considered that a contract waiving in advance the right to remove to 
the federal courts would be void as against public policy. See Jnsurance Co. 
v. Morse, 20 Wall. 445, 451 (U. S. 1874); Lewis, REMovAL oF CAUSES (1923) 
§ 32; Rose, FEDERAL JURISDICTION (3d ed. 1926) § 412; cf. Terral v. Burke 
Const. Co., 257 U.S. 529 (1922). Cases enunciating this view may frequently 
be distinguished as involving the doctrine of unconstitutional conditions. 
Insurance Co. v. Morse, supra; see HENDERSON, THE POSITION OF FOREIGN 
CoRPORATIONS IN AMERICAN CONSTITUTIONAL LAw (1918) c. vu. In the 
converse situation, however, a federal court has held invalid a contract to 
sue only in the federal courts. Mutual Reserve Fund Ass’n v. Cleveland 
Woolen Mills, 82 Fed. 508 (C. C. A. 6th, 1897). Contracts to sue only in a 
specified foreign court are likewise void. Kuhnhold v. Compagnie Generale 
Transatlantique, 251 Fed. 387 (S. D. N. Y. 1918); Nashua River Co. v. Ham- 
mermill Co., 223 Mass. 8, 111 N. E. 678 (1916), (1916) 29 Harv. L. Rev. 881; 
cf. Leppe v. Wilcox, 14 F.(2d) 861 (N. D. N. Y. 1926); Meacham v. James- 
town Ry., 211 N. Y. 346, 105 N. E. 653 (1915) (arbitration agreements). 
This general policy seems unjustified. See United States Asphalt Refining Co. 
v. Trinidad Lake Pet. Co., 222 Fed. 1006, 1007 et seg. (S. D. N. Y. 1915). 
It is especially unfortunate in the instant situation, since compensation 
claimants need inexpensive and expeditious justice. Hulac v. Chicago & 
N. W. Ry., 194 Fed. 747 (D. Neb. 1912); cf. 36 Stat. 1094 (1911), 28 
U. S. C. §71 (1926) (prohibiting removal of Federal Employers’ Liability 
cases); Great No. Ry. v. Alexander, 246 U. S. 276 (1918). Policy favors, 
moreover, the refusal of federal jurisdiction in doubtful cases. Eddy v. 
Chicago & N.W. Ry., 226 Fed. 120 (W. D. Wis. 1915); McCaffrey v. Wilson 
Co., 10 F.(2d) 368 (D. Mass. 1926). The result reached is therefore ex- 
tremely desirable, although it hardly conforms to the general attitude 
toward contracts ousting courts of jurisdiction. The only other similar case 
allowed removal. McLaughlin v. Western Union Tel. Co., 7 F.(2d) 177 
(E. D. La. 1925). 


FEDERAL TRADE CoMMISSION — JURISDICTION — REQUIREMENT OF INJURY 
to Competirors. — The petitioning company sold throughout the country a 
remedy for obesity which it advertised as scientific and safe. Section 5 of 
the Federal Trade Commission Act directs the commission to prevent “ unfair 
methods of competition in commerce.” 38 Stat. 719 (1914), 15 U.S. C. 
§ 45 (1926). The commission filed a complaint on the ground that these 
were false representations and after taking testimony before a trial examiner 
issued an order to desist and refrain. The company petitioned the Circuit 
Court of Appeals for review. Held, that even if the statements were mis- 
representations of fact, the commission was without jurisdiction, for there 
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was no injury to competitors inasmuch as all in the trade indulged in similar 
practices. Order vacated. Raladam Co. v. Federal Trade Comm., 42 
F.(2d) 430 (C. C. A. 6th, 1930). 

Congress purposely left undefined the phrase “ unfair methods of competi- 
tion” in order that the courts might have wide discretion to determine the 
scope of the commission’s jurisdiction as unforeseen situations arose. See 
Federal Trade Comm. v. Beech-Nut Pkg. Co., 257 U. S. 441, 453 (1922); 
Note (1920) 20 Cor. L. Rev. 328. A tendency toward liberal construction 
appears in cases holding that proof of a practice capable of injuring com- 
petitors satisfies the requirement without proof or averment of actual injury. 
Federal Trade Comm. v. Winsted Hosiery Co., 258 U. S. 483 (1922); Sears, 
Roebuck & Co. v. Federal Trade Comm., 258 Fed. 307 (C. C. A. 7th, 1919), 
Note (1920) 20 Cor. L. Rev. 328. In fact, injury to competitors is deemed 
but a secondary consideration in the application of the act. See Federal 
Trade Comm. v. Klesner, 280 U.S. 19, 27 (1929), Note (1929) 43 Harv. L. 
Rev. 285. Protection of the public is its primary purpose; indeed, the element 
of public interest is a jurisdictional requirement. Federal Trade Comm. v. 
Klesner, supra. It is at least arguable, therefore, that “ unfair methods of 
competition ” should be interpreted to mean any method of conducting busi- 
ness unfair to the public. But cf. Note (1929) 43 Harv. L. Rev. 285. Even 
if the narrower construction be conceded, the court disregarded the possible 
injury to competitors who, wishing to advertise accurately, may be prevented 
from doing so by the conduct of the petitioner. See (1921) 21 Co. L. REv. 
721. The court’s result may be justified on its alternate holding that the 
statements were of opinion and not of fact. Cf. Ostermoor & Co. v. Federal 
Trade Comm., 16 F.(2d) 962 (C. C. A. 2d, 1927). 


INHERITANCE TAXES — PROPERTY SUBJECT TO TAX— FEDERAL ESTATE 
Tax ON PROPERTY OF DECEASED TENANT BY THE ENTIRETY. — Property of 
which H and W became tenants by the entirety in 1917 was included on H’s 
death as part of his gross estate for taxation, as provided by the Revenue Act 
of 1916. 39 Strat. 777-78 (1916), 26 U. S. C. § 1094 (1926). H’s adminis- 
trator sued to recover that portion of the tax paid by virtue of this inclusion, 
on the ground that the statutory provision imposed a direct property tax, 
which was unapportioned and therefore unconstitutional. Judgment for the 
plaintiff was reversed by the Circuit Court of Appeals. The Supreme Court 
granted certiorari. Held, that the accrual to the survivor of exclusive power 
over the property justified its inclusion in the taxable estate. Judgment 
affirmed. Tyler v. United States, 281 U. S. 497 (1930). 

In a case involving similar facts, except that the tenancy was created prior 
to the taxing statute, the Commissioner of Internal Revenue included the 
property as part of the deceased’s estate. The executrix petitioned for a re- 
determination of the tax liability. Held, that the property was validly in- 
cluded for taxation. Decision for the defendant. Slocum v. Commissioner of 
Int. Rev., U. S. Daily, July 31, 1930, at 1722 (B. T. A.). 

The theory of the estate tax is that of an excise on the transfer of property 
from the dead to the living. Knowlton v. Moore, 178 U.S. 41 (1900); New 
York Trust Co. v. Eisner, 256 U.S. 345 (1921). According to the common 
law concept, H’s interest was terminated, not transferred, at his death, and 
the survivor received nothing which she did not already have as a tenant by 
the entirety. Consequently, previous decisions in the lower federal courts had 
held the provision for taxation of tenancies by the entirety unconstitutional. 
Dime Trust & Safe Dep. Co. v. Phillips, 30 F.(2d) 395 (M. D. Pa. 1929); 
Blount v. United States, 59 Ct. Cl. 328 (1924), appeal dismissed, United States 
v. Blount, 273 U.S. 769 (1926); see Notes (1930) 18 Cauir. L. REv. 302; 
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(1930) 14 Minn. L. Rev. 391; (1929) 39 YALE L. J. 136. Actually, how- 
ever, the survivor’s possession of the property became exclusive and she ac- 
quired the power to dispose of it at will, 2 Bi. Comm. 182. Inclusion of the 
property for taxation is therefore in accord with the test, previously suggested, 
of the “ shifting of economic benefit.” See Chase Nat. Bank v. United States, 
278 U.S. 327, 338 (1929). The reassertion of this test in the Tyler case is note- 
worthy, for it appears to have been temporarily abandoned in a recent decision 
holding unconstitutional an estate tax on an irrevocable trust reserving to the 
settlor a future life interest. May v. Heiner, 281 U.S. 238 (1930), (1930) 44 
Harv. L. Rev. 131. Since under the Tyler case the tax is not on the creation 
of the tenancy but on the transfer which occurs at its termination, taxation of 
the property in the Slocum case is not a retroactive application of the statute. 
See Reinecke v. Northern Trust Co., 278 U. S. 339, 345 (1929); 2 STANDARD 
Fep. Tax SERV. 1930 p. 4068, § 4030. 

INHERITANCE TAXES — PROPERTY SUBJECT TO TAX— FEDERAL ESTATE 
Tax ON Trust RESERVING Future LiFe INTEREST TO SETTLOR. —In 1917 A 
transferred certain securities to trustees to have the income paid to B, her 
husband, during his life, then to A during her life, and to have the corpus 
distributed among her children after her death. A died in 1920. The record 
did not show whether or not she survived her husband. The trust fund was 
included in her estate for taxation under the Revenue Act of 1918. 40 STAT. 
1096, 1097 (1919), 26 U. S. C. §§ 1092, 1094(c) (1926). After paying the 
tax under protest, the executor sought to recover it. A judgment for the 
defendant in the district court was affirmed. 32 F.(2d) 1017 (C. C. A. 3d, 
1929). Certiorari was granted by the Supreme Court. Held, that whether 
or not A survived B, her interest was obliterated, not transferred, upon her 
death, and therefore should not be included in the taxable estate. Judgment 
reversed. May v. Heiner, 281 U.S. 238 (1930). 

A trust established by X, the income of which is to be paid to Y until 
five years after X’s death, with a gift over to Z, is not taxable as part of X’s 
estate. Reinecke v. Northern Trust Co., 278 U.S. 339 (1929). In such a 
trust the settlor reserves no interest, and the fact that the date of distribu- 
tion is determined by his death is purely incidental. The Reinecke decision 
was the authority given for the ruling in the instant case, but the latter seems 
more analogous to cases in which the settlor has reserved an income for 
life. Such trust funds have been held to be part of the settlor’s estate for 
the estate tax on the ground that the shift of economic benefit determines the 
time of transfer. McCaugn v. Girard Trust Co., 11 F.(2d) 520 (C. C. A. 3d, 
1926); Reed v. Howbert, 8 F.(2d) 641 (D. Colo. 1925); see Saltonstall v. 
Saltonstall, 276 U. S. 260, 271 (1928); U. S. Bureau Int. Rev. Reg. 70, art. 
18 (1929); PINKERTON AND MILLsAPSs, INHERITANCE AND ESTATE TAXES 
(1926) 113. But cf. Frew v. Bowers, 12 F.(2d) 625 (C. C. A. 2d, 1926). 
Logically these decisions are overruled by the principal case, for the fact 
that the settlor’s interest may not come into enjoyment can hardly distin- 
guish it. Subsequent cases, in the absence of any Supreme Court ruling di- 
rectly in point, have so held. Commissioner of Int. Rev. v. Northern Trust 
Co., 41 F.(2d) 732 (C. C. A. 7th, June 1930); McCaugn v. Carnill, 3 STaND- 
ARD Fep. Tax SERVICE 1930 p. 8976 (C. C. A. 3d, Aug. 1930). But the Su- 
preme Court has not altogether abandoned the test of shift of economic 
benefit. Tyler v. United States, 281 U. S. 497 (1930), (1930) 44 Harv. L. 
Rev. 130 (estate of deceased tenant by the entirety). Even if the present de- 
cision be limited to its facts, it presents an easy method of avoiding the fed- 
eral estate tax. The result might be supported on the ground, not considered 
by the Court, that an application of the tax to the trust in question was un- 
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constitutional, since the trust was irrevocable and established before the tax- 
ing statute was passed. Frew v. Bowers, supra; Hill v. Nichols, 18 F.(2d) 
139 (D. Mass. 1927); cf. Nichols v. Coolidge, 274 U. S. 531 (1927); Cleve- 
land Trust Co. v. Routzahn, 22 F.(2d) toog (C. C. A. 6th, 1927); see 
Amberg, Retroactive Excise Taxation (1924) 37 Harv. L. REv. 691. Contra: 
Reed v. Howbert, supra. 


INHERITANCE TAXES — WHERE PROPERTY MAy BE TAXED —- SUCCESSION 
Tax aT SITUS oF NoTES AND Bonps. — The testator, who died domiciled in 
Illinois, owned promissory notes and United States coupon bonds, all physi- 
cally present in Missouri, as well as credits for deposits in two Missour\ 
banks. A Missouri statute provided for a tax on the transfer by succession 
of any property within the state. Mo. Rev. Star. (1919) §558. From a 
judgment of the Missouri court sustaining a tax upon the credits, bonds, 
and notes in Missouri, the testator’s executor appealed. Held, that the 
imposition of the tax violates the due process clause of the Fourteenth 
Amendment. Judgment reversed. Baldwin v. Missouri, 281 U. S. 586 

1930). 

( The instant case represents a further step by the Supreme Court toward 
elimination of double taxation of intangibles through the invocation of the 
due process clause. A recent decision had denied the power of the debtor’s 
domicil to levy a tax on the inheritance of bonds held outside the state. 
Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1929), overruling 
Blackstone v. Miller, 188 U. S. 189 (1902). But it is settled that tangible 
personalty which has acquired a permanent situs outside the jurisdiction of 
the owner’s domicil may be taxed at, and only at, its situs. Union Refriger- 
ator Transit Co. v. Kentucky, 199 U. S. 194 (1905) (property tax); Frick v. 
Pennsylvania, 268 U. S. 472 (1925) (inheritance tax). It was heretofore un- 
certain whether a similar rule would be applied by analogy to cases where the 
physical evidence of the debt had acquired a permanent situs outside the 
jurisdiction of the owner’s domicil. Buck v. Beach, 206 U. S. 392 (1906) 
(promissory notes held not taxable under property tax); Wheeler v. Sohmer, 
233 U.S. 435 (1914) (promissory notes held taxable under inheritance tax). 
The result of the principal case favoring the domicil of the creditor seems 
desirable. See Note (1930) 43 Harv. L. REv. 792, 797. Since, however, 
the court stressed the fact that there was no evidence that a business situs 
had been acquired, the present decision does not necessarily affect the power 
of a state to tax where the choses share in a series of banking transactions. 
Cf. Bristol v. Washington County, 177 U. S. 133 (1900); Liverpool & 
London Ins. Co. v. Board of Assessors, 221 U.S. 346 (1911); Scottish Union 
& Nat. Ins. Co. v. Bowland, 196 U. S. 611 (1905); Powell, Business Situs 
of Credits (1922) 28 W. Va. L. Q. 89. Recent dicta that the doctrine, mo- 
bilia sequuntur personam, is not controlling in all situations seem to 
strengthen the claim of the business situs to tax. See Safe Dep. & Trust Co. 
v. Virginia, 280 U. S. 80, 92 (1929); Farmers Loan & Trust Co. v. Minne- 
sota, supra, at 210. Likewise expressly unanswered by the principal case is 
the question of a state’s power to tax the interest of a non-resident mort- 
gagee. Cf. Savings & Loan Soc. v. Multnomah County, 169 U. S. 21 (1897) 
(tax upheld). 


LANDLORD AND TENANT—IMPLIED CONDITIONS AND COVENANTS IN 
LEASES — COVENANT OF SUITABILITY IMPLIED IN LEASE OF BUILDING UNDER 
Construction. — The plaintiff took a three-year lease of a building under 
construction by the defendant, covenanting to use it for a furniture store. 
After two years’ possession the plaintiff sued the lessor for damages to his 
merchandise caused by water entering through a leaky roof. The jury found 
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that the defendant did not erect a building suitable for a furniture business. 
From a judgment for the defendant, the plaintiff appealed. Held, that there 
is an implied covenant of suitability in the lease of a building under con- 
struction if the building has not progressed far enough at the time of the 
lease for the lessee to ascertain by inspection its suitability for the intended 
use. Judgment reversed. Young Corp. v. McClintic, 26 S. W.(2d) 460 
(Tex. Civ. App. 1930). 

The general rule, recognized by the court in the principal case, is that there 
is no implied covenant by the landlord that the premises are fit for the 
purposes for which they are rented. Hart v. Windsor, 12 M. & W. 68 (1843); 
Jaffe v. Harteau, 56 N. Y. 398 (1874); see Note (1897) 33 L. R. A. 449; 
Note (1919) 4 A. L. R. 1453. England and a few states recognize an excep- 
tion to the rule in leases of furnished houses for short periods. Charsley v. 
Jones, 5 T. L. R. 412 (1889) (recovery for breach); Young v. Povich, 121 
Me. 141, 116 Atl. 26 (1922) (breach constituting constructive eviction); see 
Note (1924) 37 Harv. L. Rev. 896. The principal case seems to be the first 
to establish a further exception based on an inability to inspect. See Oliver 
v. Hartzell, 170 Ark. 512, 515, 280 S. W. 979, 980 (1926). The decision is a 
logical one insofar as the rule of immunity of the landlord is derived from 
the principle of caveat emptor. Walsh v. Schmidt, 206 Mass. 405, 92 N. E. 
496 (1910); see 1 TIFFANY, LANDLORD AND TENANT (1910) §86. The 
doctrine of implied warranty in the sale of chattels is thus apparently ex- 
tended to the law of real property. Cf. 2 WILLIston, ConTRACTS (1920) 
§§ 986, 989. But against the manifest justice in compelling a landlord to 
construct a tenantable building in particular instances must be considered the 
danger of vagueness as to landlords’ obligations, which inheres in the applica- 
tion of the rule. In each case it will be a question for the jury whether 
inspection by the tenant would have been practicable. 


MuNICcIPAL CORPORATIONS — LEGISLATIVE CoNTROL—LocaL SEtF-Gov- 
ERNMENT: STATUTORY REQUIREMENT OF POPULAR AUTHORIZATION BY MORE 
THAN Majority Vote. —A state statute provided that the sale of a municipal 
light and power plant by a city must be authorized by sixty per cent of the 
qualified voters of the municipality voting at the election. Okla. Laws 1927, 
c. 94, §1. At an election held to submit the question of selling the city’s 
lighting plant to the defendant company, a majority vote of less than sixty 
per cent was cast in favor of the proposition. The plaintiffs sued to restrain 
the city councilmen from consummating the transaction. From a judgment 
denying a permanent injunction and directing the city to complete the sale, 
the plaintiffs appealed. Held, that the statute conflicts with the principle of 
majority rule incident to the city’s inherent powers of local self-government. 
Judgment affirmed. Thomas v. Reid, 285 Pac. 92 (Okla. 1930). 

The doctrine of the inherent right of local self-government is upheld in a 
few states. State ex rel. Jameson v. Denny, 118 Ind. 382, 21 N. E. 252 
(1889); State ex rel. White v. Barker, 116 Iowa 96, 89 N. W. 204 (1902); 
Lexington v. Thompson, 113 Ky. 540, 68 S. W. 477 (1902); Moreland v. 
Millen, 126 Mich. 381, 85 N. W. 882 (1901). Contra: Redell v. Moores, 
63 Neb. 219, 88 N. W. 243 (1901); David v. Portland Water Committee 
14 Ore. 98, 12 Pac. 174 (1886); see Ditton, MunicrpaL Corporations (5th 
ed. 1911) 154. The rule is ostensibly based on the assumption that a uni- 
form system of local self-government existed prior to the state constitutions, 
the principles of which were intended to be incorporated in the fundamental 
law. See Cooley, J., concurring, in People ex rel. Le Roy v. Hurlbut, 24 Mich. 
44, 98 (1871). Historically, the assumption is probably inaccurate. See Mc- 
Bain, The Doctrine of an Inherent Right of Local Self-Government (1916) 
16 Cor. L. Rev. 190, 299; cf. Eaton, The Right to Local Self-Government 
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(1900) 13 Harv. L. REv. 441, 570, 638; (1900) 14 id. 20, 116. The policy of 
applying the federal concept in order to prevent the evils of legislative inter- 
ference affords a real basis for the rule. The soundness of the policy is 
attested by the frequent resort to home rule amendments and amendments 
prohibiting special legislation. See McBain, Home Rute IN Law AND Prac- 
TICE (1916). The use of very general language in home rule provisions has 
cast upon the courts the duty of determining the line between state and 
municipal affairs. See Note (1930) 24 ILL. L. REv. 596; cf. Note (1930) 
28 Micu. L. Rev. 382. If the policy of limiting legislative interference in 
municipal affairs is sound, no practical distinction can be drawn between the 
degree of judicial legislation necessary under a typical express home rule 
amendment, and that required in applying the doctrine of inherent powers. 
Where the latter is law, its scope is limited to local or municipal, as distin- 
guished from public or state, affairs. Davock v. Moore, 105 Mich. 120, 
63 N. W. 424 (1895). Under this classification the subject matter of the 
principal case is clearly municipal. State ex rel. White v. Barker, supra. A 
statute disregarding the principle of majority rule in the determination of 
such questions would seem unconstitutional. See Rathbone v. Wirth, 150 
N. Y. 459, 473, 45 N. E. 15, 19 (1896). 


NEGLIGENT MISREPRESENTATION — LIABILITY OF PuBLIC ACCOUNTANT TO 
TuirD Persons. — The defendants were engaged by S to audit its accounts 
and certify a balance sheet, of which they made 32 copies. On the strength of 
their report, which showed a net worth of over $1,000,000, the plaintiff ad- 
vanced sums to S. As a matter of fact S was insolvent. In an action by the 
plaintiff against the accountants for the loss sustained, the jury found that 
the defendants had known that the report would be used to secure funds, and 
had been negligent in preparing it. The plaintiff appealed from a judgment on 
an order setting aside a verdict in its favor and dismissing the complaint. 
Held, that one supplying, in the course of business, information on which he 
knows others will rely, is liable to such persons for the result of his negli- 
gence. Judgment reversed. Ultramares Corp. v. Touche, 229 App. Div. 581, 
243 N. Y. Supp. 179 (1930). 

The allowance of recovery by third persons suffering pecuniary loss through 
reliance on information negligently furnished under contract is a recent, and by 
no means universal, development. See Smith, Liability for Negligent Language 
(1900) 14 Harv. L. Rev. 184; cf. Le Lievre v. Gould, [1893] 1 Q. B. 491. In 
cases hitherto in which liability has been imposed there has been direct com- 
munication between the informant and the ultimate user of the information. 
Glanzer v. Shepard, 233 N. Y. 236, 135 N. E. 275 (1922), (1922) 36 Harv. L. 
Rev. 113; Anderson v. Spriestersbach, 69 Wash. 393, 125 Pac. 166 (1912); see 
Note (1925) 34 A. L. R. 67. In most of these the courts have relied on the fic- 
tion of a contract with the plaintiff through the agency of the defendant’s em- 
ployer, or of a contract for the plaintiff’s benefit. Economy Bldg. Ass’n v. West 
Jersey Title Co., 64 N. J. L. 27, 44 Atl. 854 (1899); see Cole v. Vincent, 299 
App. Div. 520, 523, 242 N. Y. Supp. 644, 648 (1930); Note (1921) 30 YALE L. 
J. 607. And in a case exactly similar to the principal one the court denied recov- 
ery because privity was lacking. Landell v. Lybrand, 264 Pa. 406, 107 Atl. 783 
(1919). New York, however, has based the duty of care squarely on principles 
of negligence, although in all instances in which recovery has been allowed 
the privity required by other courts existed. See Glanzer v. Shepard, supra, 
at 242, 135 N. E. at 277; Doyle v. Chatham & Phoenix Nat. Bank, 253 N. Y. 
369, 380, 171 N. E. 574, 578 (1930); cf. Jaillet v. Cashman, 235 N. Y. 511, 
139 h\. E. 714 (1923). Where liability is thus predicated upon negligence, it is 
immaterial that the plaintiff was not known to the defendant. The effect is to 
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place a tremendous risk upon accountants and those who render comparable 
services; if causation is established, they will be liable for any reasonable 
amount that may be advanced. See 1 SepGwick, Damaces (9th ed. 1912) 
§ 141. The principal case may be limited by permitting a finding of negligence 
only in instances of gross error. Or, if from the point of view of the amount 
of damages the result would be to swallow a camel and strain at a gnat, the 
case may be limited to situations where the defendant actually knew, and not 
merely should have known, that the information would be used to influence 
others. 


PARENT AND CHILD— IN GENERAL — LIABILITY OF PARENT FOR INJURY 
TO CuHiLp.— The defendant, a contractor and builder, hired his son, the 
plaintiff, to work at the same wages paid other workmen, less a deduction for 
board at home. The defendant carried employers’ liability insurance, and 
the wages of the plaintiff were included in calculating the premium. The 
plaintiff was injured at the age of sixteen, under circumstances entailing a 
master’s liability for injury to a servant. After attaining majority, the plain- 
tiff sued. To an order granting a nonsuit, the plaintiff excepted. Held, that 
the child’s disability to sue his parent for tort is inapplicable where ultimate 
liability has been transferred to a third party. Exceptions sustained. Dunlap 
v. Dunlap, 150 Atl. go5 (N. H. 1930). 

American jurisdictions have uniformly denied recovery for parents’ torts 
against their minor children. Mesite v. Kirchstein, 1og9 Conn. 77, 145 Atl. 
753 (1929); Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891); Wick v. 
Wick, 192 Wis. 260, 212 N. W. 787 (1927). Contra: Fidelity & Casualty 
Co. v. Marchand, [1924] 4 D. L. R. 157. The court in the principal case 
recognizes that fear of the possible effect on family peace is the basis gen- 
erally advanced for disallowing suit. See Wick v. Wick, supra, at 262, 212 
N. W. at 787. Since this argument of policy is inapplicable where an insurance 
company is the real party defendant, the doctrine of the principal case is so 
far logical. See Crownhart, J., dissenting, in Wick v. Wick, supra, at 268, 
212 N. W. at 790. It is consistent with this view that suit is permitted where 
the defendant was merely in loco parentis. Treschman v. Treschman, 28 Ind. 
App. 206, 61 N. E. 961 (1901); Steber v. Norris, 188 Wis. 366, 206 N. W. 
173 (1925); see Wick v. Wick, supra, at 263, 212 N. W. at 788; cf. McKelvey 
v. McKelvey, 111 Tenn. 388, 77 S. W. 664 (1903). But the policy of pre- 
serving family peace is inconsistent with the’ general willingness to permit 
assertion of the child’s property and contract rights against his parent. Hall 
v. Hall, 44 N. H. 293 (1862); Lamb v. Lamb, 146 N. Y. 317, 41 N. E. 26 
(1895). Nor, on the other hand, does it account for the dismissal of a suit 
for personal injuries brought after the plaintiff has attained majority and 
left the parent’s household. Smith v. Smith, 81 Ind. App. 566, 142 N. W. 
128 (1924). These apparent inconsistencies point to a fundamental reason 
for the minor’s disability —an attempt to preserve parental discipline and 
control by removing the possibility of undue restrictions on their exercise. 
See McCurdy, Torts Between Persons in Domestic Relation (1930) 43 
Harv. L. Rev. 1030, 1076-81. Such a purpose is obviously inapplicable to 
negligence cases. The result reached in the principal case should be the same, 
therefore, whether or not the parent is insured. 


PATENTS — IN GENERAL — EsTOpPEL OF LICENSEE TO DENY VALIDITY OF 
PaTENT. — The plaintiffs, owners of two letters patent, granted to X an 
exclusive license to use them in certain territory. The defendant purchased 
X’s interest. In a suit for an injunction restraining the defendant fiém 
using the patents outside the prescribed territory, the defendant answered 
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that the patents were invalid. The plaintiffs moved to strike out the 
answer. From an order denying the motion, the plaintiffs appealed. Held, 
that since the defendant is a stranger to the license for the purposes of this 
action, he is not estopped to contest the validity of the patents. Appeal dis- 
missed. Fuel Economy Co. v. Murray, [1930] 2 Ch. 93. 

It has been repeatedly stated in actions for royalties that a licensee is es- 
topped to deny the validity of his grantor’s patent. Eureka Co. v. Bailey Co., 
11 Wall. 488 (U. S. 1870); Crossley v. Dixon, 10 H. L. Cas. 293 (1863); see 
Mou tton, Letters PATENT FOR INVENTIONS (1913) 244. This rule is bor- 
rowed by analogy from the law of landlord and tenant. See Blackburn, L. J., 
in Clark v. Adie, 2 App. Cas. 423, 435 (1877). Its basis is open to serious 
doubt, since the unfair burden which would be placed upon the landlord if 
he were required to prove his title in every suit for rent has no counterpart 
in patent suits; letters patent are themselves prima facie proof of their 
validity. See (1926) 39 Harv. L. Rev. 637, 638. A more rational approach 
is to deny the right to contest the patent’s validity only where it is evident 
that the licensee has suffered no failure of consideration. Headley Good 
Roads Co. v. Barber Asphalt Paving Co., 292 Fed. 119 (C. C. A. 3d, 1923); 
cf. Wilfley v. New Standard Concentrator Co., 164 Fed. 421 (C. C. A. oth, 
1908); Chanter v. Leese, 4 M. & W. 295 (1838). In any event, the general 
rule is properly held inapplicable in the instant case, since the defendant is 
being sued as an infringer, and it is purely incidental that he is a licensee. 
Pelham v. Edelmeyer, 15 Fed. 262 (C. C. S. D. N. Y. 1883). Should the 
defense be successful, the defendant will be free to use the patent outside 
the prescribed territory, and yet, despite a judicial declaration of the invalid- 
ity of the patent, may remain under obligation to pay royalties for its use in 
the prescribed territory until he has unequivocally repudiated the contract. 
Grover & Baker Sewing Machine Co. v. Millard, 8 Jur. (N.S.) 713 (1862); 
MOoUwLTON, op. cit. supra, at 244 n.(c). 


TAXATION — POWER TO TAx: STATE — CONSTITUTIONALITY OF ExcIsE TAX 
MEASURED IN ParT BY INCOME FROM CopyricHTts. —A New York statute 
imposed on business corporations a franchise tax measured by net income. 
N. Y. Tax Law (1917) § 208 e¢ seg. The plaintiff sued to enjoin the collec- 
tion of that part of the tax assessed against it which was measured by income 
received from copyrights granted by the United States. Held, that a tax so 
measured is not a tax on federal instrumentalities. Injunction denied and 
bill dismissed. Educational Films Corp. v. Ward, 41 F.(2d) 395 (S. D. N. Y. 
1930), probable jurisdiction noted on appeal to U. S. Sup. Ct., U. S. Daily, 
Oct. 28, 1930, at 2630. 

Income from patent royalties has been placed beyond the direct reach of 
a state income tax. Long v. Rockwood, 277 U. S. 142 (1928); cf. Gillespie 
v. Oklahoma, 257 U. S. 501 (1922) (income from leased Indian lands); 
Panhandle Oil Co. v. Mississippi, 277 U. S. 218 (1928) (gasoline sold to the 
Federal Government). But see Note (1928) 28 Cor. L. Rev. 1100. In dif- 
ferentiating Long v. Rockwood, the court in the instant case relied upon the 
once generally accepted distinction between a tax on a forbidden subject and 
a tax measured by that subject. Society for Savings v. Coite, 6 Wall. 594 
(U. S. 1868); Home Ins. Co. v. New York, 134 U. S. 594 (1890); Flint v. 
Stone Tracy Co., 220 U. S. 107 (1910). But the Supreme Court has appar- 
ently discarded this formalistic criterion. Macallen Co. v. Massachusetts, 
279 U. S. 620 (1929); Northwestern Mut. Life Ins. Co. v. Wisconsin, 275 
U. S. 136 (1927); see Powell, The Macallen Case (1930) Nat. Inc. Tax Mac. 
47, 91; Notes (1930) 43 Harv. L. Rev. 280; (1930) 30 Cor. L. REv. 92; 
cf. Western Union Tel. Co. v. Kansas, 216 U. S. 1 (1910). The court here 
disposes of the Macallen decision by holding it applicable only where a state 





BOOK REVIEWS 137 


directs a tax at federal instrumentalities by specifically including them in a 
statute whose terms did not theretofore embrace them. See Note (1930) 
43 Harv. L. REv. 280, 285. There is language in the cases to support such a 
limitation. See Macallen Co. v. Massachusetts, supra, at 631; Miller v. 
Milwaukee, 272 U. S. 713, 715 (1927). It has been thought, however, that 
the Macallen decision really involves the much broader principle that a state 
may not include income from United States bonds in the measure of a fran- 
chise tax. Aberdeen Sav. & Loan Co. v. Chase, 289 Pac. 536 (Wash. 1930); 
see Powell, supra, at 92. This interpretation, taken together with Long v. 
Rockwood, leads to the conclusion that a franchise tax measured by patent 
or copyright royalties should be invalid. Quicksafe Mfg. Co. v. Graham, 
29 S. W.(2d) 253 (Tenn. 1930). But the courts may refuse to extend to 
income derived merely from the use of a privilege granted by the national 
government the same protection accorded income received directly from the 
national government. 


WiL_s — Construction: IN GENERAL— DISINHERITANCE BY EXPRESS 
Cause. —T left all his property to the “ Estate of J” and stipulated that 
“no part of said property be given unto” his niece. No such corporate en- 
tity as the “ Estate of T” existed. The niece brought a proceeding for con- 
struction of the will. Held, that the property passed to those who would take 
upon intestacy, and that the share which would be receivable by the niece 
was to be distributed among the others. Order to proceed accordingly. 
Matter of Weissman, 137 Misc. 113, 243 N. Y. Supp. 127 (1930). 

A merely negative provision in a will, unaccompanied by a valid dispo- 
sition of the whole of the testator’s property, will not serve to disinherit an 
heir. Matter of Trumble, 199 N. Y. 454, 92 N. E. 1073 (1910); Phelps v. 
Stoner’s Adm’r, 184 Ky. 466, 239 S. W. 780 (1919); see PAGE, WILLS (2d ed. 
1928) §818; 2 TirFANY, REAL Property (2d ed. 1920) § 499; (1920) 33 
Harv. L. REv. 618. Contra: Succession of Allen, 48 La. Ann. 1036, 20 So. 193 
(1896). And courts are generally slow to construe a disposition as complete, 
to the heir’s exclusion. Lane v. Patterson, 138 Ga. 710, 76 S. E. 47 (1912); 
cf. Tea v. Millen, 257 Ill. 624, 101 N. E. 209 (1913). But cf. McCaffrey v. 
Manogue, 196 U. S. 563 (1905). This reluctance finds its origin in the prin- 
ciple that testamentary power is based on statute, and that statutes in deroga- 
tion of the common law are to be strictly construed. See (1920) 33 Harv. L. 
Rev. 618. A designation of the beneficiary in an insurance contract as the 
“estate of ” the insured has received an interpretation like that in the princi- 
pal case. Weed v. London & Lancashire Fire Ins. Co., 116 N. Y. 106, 22 N. E. 
229 (1899); Clinton v. Hope Ins. Co., 45 N. Y. 454 (1871). No cases have 
been found involving the construction of such a designation in a will. But 
if, despite the indicated attitude, the interpretation of the instant case is 
followed, the legacy may be considered as a gift to a class, and the subsequent 
exclusion of a member of the class is, on established principles, valid. Estate 
of McGovran, 190 Pa. 375, 42 Atl. 705 (1889); Bund v. Green, 12 Ch. D. 
819 (1879). 
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ConDITIONAL SALES. By Roger S. Hoar. New York: The Ronald Press. 
1929. Pp. x, 521. $10.00. 


This is a handy manual for business executives, credit men, and collection 
departments, prepared by the attorney for a large scale, habitual conditional 
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seller. It is obviously based on a careful investigation of decisions, statutes, 
and practices, and reflects wide experience in drafting and enforcing install- 
ment contracts throughout the United States. 

About four-fifths of the text is given over to a discussion of the status 
of conditional sales under the common law and the older statutes, the effect 
of the uniform acts thereon, the execution, filing, refiling, and foreclosure of 
such contracts, with final chapters on auction sales, bankruptcy and receiver- 
ship, sales for resale, “ quasi-fixtures,” discharges, assignments, criminal 
statutes, usury, taxation, insurance, and drafting suggestions. The latter 
one-fifth of the book is devoted to a list of cited statutes, collected by 
states, an exhaustive set of forms, a brief bibliography, and an index. Be- 
sides making liberal references to state and federal statutes, the author cites 
approximately sixteen hundred cases. 

The work seems generally accurate and done with good judgment. It con- 
tains a large amount of detailed information regarding local conditional sales 
law and practice which is valuable. For example, in discussing the filing 
district, it explains the split-county situations in Alabama, Kentucky, Mis- 
souri, and Virginia. 

Mr. Hoar’s zeal for the welfare of the conditional seller is unbounded. 
No stone is left unturned in the effort to give the seller a water-tight, bomb- 
proof contract, valid and recordable everywhere, and enforceable with the 
maximum of benefit to the seller and the minimum of protection to the buyer. 
Methods of aiding the latter are not within the scope of the treatise. For 
example, the means, direct and indirect, of getting the highest possible rate 
of interest without violating the usury laws, and of securing a valid waiver 
by the buyer of any statutory protection he may have, are both outlined. 

Noteworthy omissions from the book are the material on conditional sales 
of fixtures and railroad equipment. The absence of any treatment of the 
former, at least, seems regrettable because of the frequence and importance 
of the fixture transaction and the lack of apparent reason for excluding it 
from a general book on conditional sales. 

The sections are brief, condensed, dogmatic, without much illustration and 
with little attention to historical treatment. It is a book for administrators 
making quick decisions, and not for students who desire a foundation and 
superstructure or for lawyers who wish an exhaustive analysis and complete 
references. Mr. Hoar assumes a rather general knowledge of underlying 
business customs and legal rules. His footnotes usually cite one case or 
statute only, and often no authorities are given for statements which might 
well excite a desire for further investigation, as, for example, his assertion 
that ordinary leases must be recorded in New Mexico and South Carolina,* 
and that certain states have special Statutes of Limitations applying to condi- 
tional sales only.? 

The brevity of much of the discussion may be judged from the eleven- 
line consideration of the nature of the trust receipt and the comparison of it 
with the conditional sale. The rather arbitrary disposal of some questions 
is also to be observed; for example,* the author states without argu- 
ment or explanation that there is “absolutely no logical reason” why the 
conditional sale for resale should not be good as against all but the ordinary 
customers of the vendee, and ignores the opportunity which that transaction 





aD. 28. 2 P. 234. 3 Pp. 310-11. 
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gives the vendee to mislead his creditors and to obtain credit on the faith 
of apparent ownership. 

Mr. Hoar lays emphasis on a chapter called “ Uniformity of Uniform 
Laws.” The uniform acts each have a section directing the courts to con- 
strue the act “so as to effectuate its general purpose to make uniform the 
law of those states which enact it.” The author argues that this section 
compels, and not merely persuades, a court to follow the decisions of the 
courts of another state when in point. He cites* a number of cases 
which he says support this position. On examination, however, they are 
found to be instances in which courts have willingly accepted decisions 
from other states in construing a uniform act, even to the extent of over- 
turning a local rule, adopted before the enactment of the uniform law. 
In giving such voluntary recognition to foreign decisions, the courts have 
sometimes stated in rather broad language a general duty to follow such for- 
eign decisions. But Mr. Hoar does not point out cases in which a court con- 
struing a uniform act has unwillingly admitted that it was bound to follow 
the construction put upon the act by a court of another state. Such a for- 
eign decision is no doubt extremely persuasive and, except in rare instances, 
would be followed; but experience has shown that if the foreign decision hap- 
pens to seem to the local court badly reasoned and poorly decided the local 
court will regretfully refuse to accept it. In many instances the courts have 
disagreed on the construction of the Negotiable Instruments Law. One of 
the most potent reasons for the present movement to provide uniform amend- 
ments to that act is the desire to harmonize conflicting construction. Here, 
notoriously, the courts have refused to adhere blindly to earlier foreign 
construction of the uniform statute. 

Another matter treated by Mr. Hoar at length and with urgency is 
the effect of the Uniform Sales Act in validating conditional sales. He 
accepts and champions Scherer-Gillett Co. v. Long,> in which it was held 
that the Uniform Sales Act (especially Section 20) validated the conditional 
sale in Illinois after it had been declared void as against innocent third 
persons for many years. It seems clear to the reviewer that the Uniform Sales 
Act applies to the conditional sale wherever that institution is recognized, 
but that it takes no position regarding the occasionally disputed question 
whether a conditional sale is fraudulent and whether the conditional seller 
should be estopped as against innocent third persons from setting up his re- 
served title. In Section 23 of the Uniform Sales Act it is in substance pro- 
vided that a seller can pass no better title than he has, except in cases of 
estoppel and some other instances. The Act makes no effort to define 
estoppel, but leaves in effect any rules already existing in the several 
states. Among such rules in a few jurisdictions was the doctrine that 
a conditional seller was estopped from asserting his title as against inno- 
cent purchasers from, and creditors of, a conditional buyer. In Kentucky 
conditional sales have long been treated as having the legal effect of a chattel 
mortgage. Kentucky recently adopted the Sales Act. It would no doubt 
surprise Kentucky lawyers to be told that the adoption of the Uniform Act 
has validated the conditional sale as a distinct institution and thus over- 
turned the long-standing policy of the commonwealth. 





4 Pp. 40-41. 5 318 Ill. 432, 149 N. E. 225 (1925). 
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Mr. Hoar has achieved the seemingly impossible task of writing a book on 
sales without once referring to Professor Williston’s work or views. In his 
bibliography and elsewhere he seems to manifest a marked preference for the 
commercial services and practitioners’ books, as distinguished from the prod- 
ucts of the law school faculties. 

GeorcE G. Bocert. 

University of Chicago Law School. 





CASES AND MATERIALS ON THE LAw oF SALES. By Karl N. Llewellyn. Chi- 
cago: Callaghan and Company. 1930. Pp. xxxv, 1081. $9.00. 


Professor Llewellyn has prefaced his book with an introduction of fifteen 
pages in which he explains his purposes and attempts to justify them. He 
sets forth his views on teaching law, teaching the law of sales, sales as a case- 
method course in the second year, and the net purpose of annotations. In 
addition he furnishes to the student and reviewer statistics of the book. He 
has, indeed, written a full and thorough review of his own book from his own 
point of view, and certainly no one could have done it better. It seems to 
the reviewer, therefore, that it would serve no very useful purpose to attempt 
a detailed exposition of Professor Llewellyn’s views or to attempt to support, 
modify, or refute them. Two main features of the book, however, deserve 
comment: the use of case material, and the scope and arrangement of the 
book. 

The author’s position on the use of cases may be summarized as follows: 
the facts of a case are its most important element; rarely does the student 
of decisions get the facts undistorted; there is the inevitable distortion be- 
cause the facts reach him second-hand and usually third-hand, and the further 
distortion due to the court’s molding of the facts to fit the decision; it is con- 
sequently necessary for the student to read a great quantity of cases and 
critically to compare them in order to detect and reduce these distortions 
and to appreciate the law of sales in judicial action; in order that a case- 
book should present material in sufficient quantity it is necessary to print 
cases in quantity, and therefore it is necessary because of space limitations to 
edit and cut the cases, facts and opinions, to the least possible content; this 
process does no great harm, since the subject of Sales is usually a second- 
year course, and the student learns to study cases in the orthodox manner in 
the first year. 

It may be admitted that facts are most important. That they reach the 
student subject to some distortion is inevitable: they usually reach the trial 
court second-hand, the appellate court third-hand, and the student fourth- 
hand; and, in addition, two of these stages are often subject to conscious dis- 
tortion of counsel designed to make those facts produce desired results. The 
danger of this type of distortion is always present, but it is to be doubted if 
intentional distortion by the court is an important factor in Sales, where 
there is much less opportunity for emotional reaction than in some of the 
more dramatic subjects of the law. An attempt to determine the significance 
of this factor seems to involve a study of psychology or judicial administra- 
tion rather than of the substantive law of sales. Hard cases make bad law, 
or good law, depending upon the view one takes, in Sales as in other subjects. 
But such cases are distinctly the exception rather than the rule. Moreover, 
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if facts have been distorted, the distortion is usually concealed. It is doubt- 
ful if any collection of cases, however numerous, gathered from law reports 
can afford material for such a determination. Certainly judgment must be 
based on fully reported cases. An abridged collection, however carefully pre- 
pared, introduces a further source of distortion — the editor. 

Besides its ineffectiveness as a correction of supposed distortions, the price 
that must be paid for the author’s method of presentation is the reduction 
of most of the cases to an abstract-digest form, which much diminishes their 
value for classroom purposes. The present collection contains approxi- 
mately 800 cases in 974 pages. Somewhat over 100 of these are printed in 
the orthodox manner as so-called main cases, but it is difficult apart from the 
form in which they are printed to label them such, for many of the abstract- 
digests are longer, both as to facts and opinion, than the main cases. That 
Sales is a second-year subject does not seem a justification for this treatment 
of cases. Even if a student has mastered the technique of determining what 
a case decides, and has had sufficient training in the orthodox study of cases 
in his first year — a conclusion with which few would agree — it does not fol- 
low that he has sufficient training in the cases of a particular branch of law. 
Especially in a subject like Sales, which has its own peculiar case technique 
and where so much depends upon fact analysis and the application of law to 
fact, it would seem desirable to give the student relatively few cases fairly 
fully reported rather than a relatively large number of cases in digest form. 
Furthermore, the reasoning of courts on questions coming before them, not 
merely their decisions, is an essential object of study, both for its informa- 
tive value and as a basis for discussion of the validity of the reasoning. 
Basically, however, the book does not differ from the orthodox casebook, 
except that to a greater degree than is usual emphasis is laid on methods of 
business as shown in judicial decisions, rather than on the judicial develop- 
ment of legal doctrine through logical processes. To attempt this, more cases 
are needed and more abridgement becomes necessary. So far as selection is 
concerned, most of the really important and significant cases in Sales are 
included, and there is an abundance of recent material. But many of 
the cases relate to the simplest and most elementary matters; for example, 
that a contract must be sufficiently certain to be enforced, and that where 
agreements are silent as to price or time or place of performance the law 
implies a reasonable price, time, or place. Some of the cases are useless 
except for citation on a local brief or in a treatise that attempts to be 
exhaustive. 

The scope and arrangement of the book emphasizes the business transac- 
tion rather than the traditional legal category. The book has two parts: the 
contract for sale, and property in goods. It is the contention of the author 
that practically the contract is of more importance than the sale, and the 
business risk — whatever that may be — more important than the legal risk. 
He dislikes the orthodox conception of title, particularly the unit conception 
of legal title, and attempts to reduce it to a minor réle. This may or may 
not be sound as a practical matter, but the subject of Sales deals primarily 
with property and property incidents as they have developed, and not with 
contract. The emphasis on contract and especially on the business transac- 
tion has resulted in the inclusion of many topics not usually specifically 
treated, such as letters of credit. It has also resulted in the inclusion of 
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many cases that merely illustrate general principles of contract applied to 
transactions concerning chattels but equally applicable in other transactions 
such as contracts for employment. Moreover, an examination of the book 
shows that it has been impossible to carry out consistently the emphasis on 
contract. Much of the subject matter of Book Two is covered in Book One. 
In one particular, at least, the emphasis on contract has led to actual error. 
The author expresses the opinion that an understanding of the law of war- 
ranty is to be found in the distinction between executory and executed trans- 
actions, between contracts to sell and sales. The important distinction, 
however, would seem to be between transactions involving specified goods (ex- 
isting goods whether the transaction is a contract to sell or a sale) and un- 
specified goods (future goods where the transaction is necessarily a contract 
to sell). A so-called warranty based on a promise does not differ in its na- 
ture from any other contract. Warranties are often, and originally were ex- 
clusively, based on statements of fact, and whether goods are specified or 
not, especially in the matter of implied warranties of quality, seems of more 
importance than whether the transaction is a contract to sell or a sale. 
Professor Llewellyn has produced an unusual casebook. If the important 
thing for purposes of instruction is the business transaction rather than the 
legal category, and if the law school curriculum is to be transformed accord- 
ingly, this book is of great interest as one of the first based on that concep- 
tion. If the book is to be used in the orthodox curriculum much of the mate- 
rial must be omitted in order to conform to limitations of time and to avoid 
duplication. It seems to the reviewer that the book would be of great assist- 
ance to an instructor and most useful in connection with a graduate seminar. 


WiiirAm E. McCurpvy. 
Harvard Law School. 





CAsES ON EQUITABLE RELIEF AGAINST DEFAMATION AND INJURIES TO PER- 
SONALITY. By Roscoe Pound. Second edition by Zechariah Chafee, Jr. 
Cambridge: Zechariah Chafee, Jr. 1930. Pp. viii, 147. $1.50. 


This is a second edition by Professor Chafee of Dean Pound’s well known 
casebook on this subject. All of Dean Pound’s cases have been retained 
with one exception, for which another case has been substituted, and 
five new cases have been added; the book now contains twenty-nine cases, 
of which eleven are English. The material is divided into three parts, 
comprising the subjects of equitable relief against defamation, the protec- 
tion of interests of personality, and the protection of social and political 
relations. The notes are unusually full, including an extensive collection 
of cases and many references to articles in legal periodicals and to notes in 
the various series of annotated cases. Appendices of trial court cases, col- 
lected mainly from newspapers, and an index complete the work. This book 
is designed to be used in connection with a general casebook on Equity, and 
particularly with Professor Chafee’s Cases on Equitable Relief against Torts, 
with which it is eventually to be combined. 

Professor Chafee has performed thoroughly and well the task he under- 
took. The subject covered is only a single special topic in equity, but the 
space devoted to it seems justified not only by its intrinsic importance but also 
because of the desirability of emphasizing the fact that courts of equity 
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protect rights of personality in all proper cases as readily as rights of prop- 
erty, notwithstanding the common statement of the older text-writers to the 
contrary. Both Dean Pound and Professor Chafee have in other connec- 
tions convincingly refuted this mistaken view, which may now be considered 
definitely overthrown. Further valuable service along this line is rendered 
in the present work by the inclusion in the notes of the large collection of 
cases illustrating the development of judicial recognition of the many rights 
of personality incident to our complex modern civilization. 

The reviewer ventures the suggestion that only cases from courts of last 
resort be used in casebooks, except where there is some special reason for 
using others. It is now quite a common practice to include in such collec- 
tions cases from inferior courts, especially those of New York. One such 
case is found in the present work — Humiston v. Universal Film Co.,) an in- 
conclusive case involving merely the construction of the New York Civil 
Rights Law of 1903. This is the longest case in the book, occupying nine 
pages. We would suggest the substitution for it of the much discussed cases 
of Roberson v. Rochester Folding Box Co.,? and Binns v. Vitagraph Co.* 
Also, in view of the wealth of cases on this subject now available in the pub- 
lished reports, we doubt the value of the material in the appendices taken 
from unofficial reports of the work of trial courts. This feature is, how- 
ever, not without interest in the book in its present form. The volume would 
be made more convenient for general use by the inclusion of parallel cita- 
tions of the English Reprint and the National Reporter System. 

We feel sure that this book will be found eminently satisfactory to teach- 
ers of Equity in schools offering a comprehensive course in the subject. 


JoserH R. Lone. 
University of Colorado Law School. 





Le MartacE EN Droit CANONIQUE. By A. Esmein. Second edition by 
R. Génestal. Volume I. Paris: Recueil Sirey. 1929. Pp. 477. 


It would be superfluous for us to add any words of praise to the established 
reputation which Esmein’s classic treatise + has acquired in the course of a 
generation’s constant use and scrutiny by students of the canon law of mar- 
riage. In its easy mastery of a vast and complicated subject and its clarity 
and charm of presentation, it remains a brilliant example of the finest type 
of historical science. 

The preparation of a new edition has naturally been entrusted to Esmein’s 
distinguished disciple, Professor Génestal of the Paris faculty of law, who 
has already performed the same office for Esmein’s Cours Elémentaire d’His- 
toire du Droit Frangais.2 The task has been carried out with abundant 
learning and scrupulous care, the additions of the editor being distinguished 
from the original text by brackets. A great deal of work has been done on 
the subject since Esmein wrote, and it is a magnificent testimonial to his solid 
learning and sound judgment that the fundamentals of his history remain 





1 189 App. Div. 467, 178 N. Y. Supp. 752 (1919). 1 (1st ed. 1891). 
2 171 N. Y. 538, 64 N. E. 442 (1902). 2 (15th ed. 1925). 
3 210 N. Y. 51, 103 N. E. 1108 (1913). 
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unchallenged. Some questions which were open when he wrote, for example 
the relations between the works of Gratian and Peter Lombard, are now 
settled; in many others an abundant monographic literature and the publica- 
tion of a few new sources has added confirmation and further detail. 

The additions made by Professor Génestal are indicative of the present 
trends in studies of the subject. They are, first, increased attention to the 
Germanic elements which contributed to the formation of the Church’s con- 
ception of marriage, and secondly, the systematic study of marriage rituals, 
largely with a view to elucidating the former question. Maitland long ago 
described the present Anglican marriage order as an astonishing “ cabinet of 
legal antiquities,” but it has been reserved for Freisen * to place those relics 
in their proper scientific setting of comparative legal history. In the present 
volume, moreover, Professor Génestal has himself examined the controversy 
concerning the place of the forsprecan who figure in the little tract Be Wif- 
mannes Beweddunge, and whom the author of Quadripartitus calls by the 
Continental name paranymphi, and has reached the convincing conclusion 
that they represent the family of the bride and not the public authority of the 
local territorial court. We are thus relieved of the difficulties of the current 
theory that the Anglo-Saxons had some sort of “civil” ceremony before 
a public officer which historically preceded the religious ceremony before 
the priest, together with its curious corollary that the legislation of the 
Council of Trent requiring the presence of a priest was really a triumph of 
Germanism. 

Only the first of the two volumes of this work has yet appeared; the second 
will no doubt require longer additions. The revival of the Rota, the famous 
decree Ne Temere, the publication of the new Codex, and the accompanying 
flood of commentaries, official and unofficial, are events of fundamental im- 
portance subsequent to Esmein’s original work, and we shall await Professor 
Génestal’s treatment of them in the second volume with great interest. 

It is unnecessary to do more than refer to the strange vicissitudes which 
have befallen the history as well as the law of marriage in common law juris- 
dictions. The Queen v. Millis* and Beamish v. Beamish ® are deservedly re- 
nowned examples of the powers of the House of Lords to declare history as 
well as law. The survival of the “common law ” marriage (that is, the mar- 
riage per verba de praesenti unaccompanied by any public formality) in some 
parts of America, is, on the other hand, one of several examples of pure 
medievalism in our midst. In both cases, but for different reasons, Esmein’s 
work provides the needed comment and correction which are necessary for 
an understanding of the real history of the law of marriage, and of the moral 
and legal thought which directed the Church in one of her most difficult prob- 
lems — the development of a uniform body of law out of the bewildering 
variety of inconsistent customs which confronted her in medieval Europe, 
as they do even at the present day in the world-wide mission field. 


TuHeEoporeE F. T. PLUCKNETT. 
Harvard Law School. 





8 Das EHESCHLIESSUNGSRECHT GROSSBRITANNIENS (1919). 
4 10 Cl. & F. 534 (1844). 
5 o H. L. Cas. 274 (1861). 
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TENURE OF OFFICE UNDER THE CONSTITUTION. By James Hart, Ph.D. 
Baltimore: The Johns Hopkins Press. Pp. ix, 384. 1930. $3.50. 


The permanent contribution of this work is expected to lie, says the au- 
thor, in the fact that it illustrates a point of view useful both in the attack 
upon a political problem and in a critical analysis of the judicial process. 
The author refuses to give this point of view a name, fearful of the “emo. . 
tive ” consequences of “ word symbols.” But to understand it, not only is it 
necessary, according to him, to be somewhat familiar with the ideas set forth 
in John Dewey’s Essays in Experimental Logic, but also to be conscious of 
the revolutionary changes in thought wrought by the acceptance of the evolu- 
tionary hypothesis and physico-chemical theory, not to speak of the Science 
of Symbolism and the Relativity of Truth.1 Despite this fanfare, the com- 
mon lawyer will find the book easy to understand. He can disregard pages 
of digression, with voluminous and learned references, upon the theme that 
classification is relative to an immediate purpose, an idea not unfamiliar to 
Bracton. His early training will permit him to recognize that the point of 
view, though modernistically garlanded, is only Marshall’s forgotten dictum 
that a constitution must be expounded. 

Indeed, there is nothing novel in the book except the combinations of word 
symbols. Building upon the late Chief Justice’s decision in Myers v. United 
States,? upholding a constitutional and illimitable power of the president to 
remove first class postmasters, the author discovers that dicta are dicta and 
that that opinion has its full share of them. The next discovery, following 
upon a survey of the development of administrative agencies, is that there 
are executive appointees other than first class postmasters. For some of 
them, such as Interstate Commerce Commissioners, independence of tenure 
is desirable, not to say politically wise. The third discovery is the “ point 
of view” that constitutional adjudication is, in essence, statesmanship. 
Thus, despite the Myers case, a majority of the Supreme Court could con- 
clude that the president’s right to remove other appointees could be con- 
stitutionally restricted, if they determined that such restriction was desirable. 

Of course, this summary is incomplete. “ Desirable ” requires elaboration 
in terms of realism, empiricism, pragmatism, social expediency, and the mean- 
ing of meaning. And “ statesmanship ” must be analyzed by an examination 
of truth in the E-sense as compared with truth in the D-sense. But those 
who wish completeness must turn to the book. There a stout Cortez,® seeing 
the ocean of iaw, blue as those his galleons have sailed, marvels in wild 
surmise that they are both water, both salt, both life. 

James M. Lanois. 

Harvard Law School. 





1 Pp. 4-5. 

2 272 U.S. 52 (1926). 

8 Like those of the early explorers, Mr. Hart’s maps are inaccurate. Thus he 
puts in Mr. Justice Van Devanter’s mouth the statement that among existing 
courts are the Court of Private Land Claims, and the Choctaw and Chippesaw 
Citizenship Court. P. 129. The Justice, whose concern for six years was Indian 
affairs in the Department of the Interior, made no such statement. The former 
court went out of existence on June 30, 1904. See Katz, Federal Legislative 
Courts (1930) 43 Harv. L. Rev. 894, 907. The latter ceased to exist on Dec. 31, 
1904. Act of March 3, 1903, 32 Stat. 982, 996. So again, Mr. Hart in describ- 
ing the area of modern government says that the jurisdiction of the federal courts 
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MANvAL TO UNITED STATES Boarp oF TAx APPEALS REPoRTS. By Charles 
A. Roberts. Two volumes. New York: Harper & Bros. 1929, 1930. 
Pp. xviii, 1097; 1223. $35.00. 


The reports of the Federal Board of Tax Appeals are now moving toward 
their twenty-first volume, with the impressive total of something like 27,000 
pages.‘ Although the tribunal’s first reported opinion was handed down no 
longer ago than August 27, 1924, and appears in a bound volume published 
during 1926, it is already difficult to obtain complete sets of the Board’s re- 
ports. Now nearly all hands agree that our law publishers, official and pri- 
vate, are called upon to print great masses of opinions which only clutter 
library shelves. So one is tempted to say good riddance to bad rubbish when 
told that a recent report is not to be had; unavailability gives some evidence 
that lack of utility has led to the lack of demand. But Mr. Roberts, in a dis- 
tinctly interesting preface, contends vigorously that many of the B. T. A. 
cases have definite and peculiar value. They supply not alone a record of 
how particular tax controversies were discussed and at least initially deter- 
mined, but also an intimate contemporaneous view of problems of finance 
and industry, together with striking indications of the commercial and legal 
devices employed to meet those problems.? 

Doubtless in large part because of this belief, Mr. Roberts set himself to 
prepare a guide to the B. T. A. reports. As published, this guide or manual 
covers the first seventeeri volumes, omitting those cases apparently of inter- 
est only to the immediate participants. While performing the familiar func- 
tions of a citator, it also does much more. Mr. Roberts has taken the pains 
to insert through his first sixty-eight pages detailed analyses of the funda- 
mental conceptions underlying the Board’s earliest decisions, and to show 
at some length the later development of these conceptions. Such discussions 
help to introduce lawyers to the lines of thought followed by accountants, and 
vice versa. They carry forward in effect to many later decisions of the 
Board, and are paralleled by a number of briefer and more scattered criti- 
cisms or suggestions on later pages of the manual.’ For each case covered 
there is a reprint of the official headnote, so that some description of the con- 
troversy * is added to the tracing of its technical history by way of administra- 
tive acquiescence or non-acquiescence, judicial affirmance or reversal, and 
subsequent citation in other cases. Moreover, there are lists of the authori- 





over cases of diverse citizenship has greatly expanded. P. 4. So far as the grant 
of statutory jurisdiction is concerned, the reverse is true. And as to the tendency 
to resort to federal courts upon this ground, the Johns Hopkins Institute of Law 
is now, I believe, spending several thousands of dollars in the laudable effort to 
discover whether it is on the increase or decrease. 


1 This estimate excludes many additional pages of tabulations. 

2 Pp. vi-vii. 

8 See examples on pp. 934, 935, 1135-1140, 1143, 1187, 1248, and 1309-10. 

+ Headnotes, of course, are none too reliable; and some of these headnotes are 
useless or worse. For instance, the headnote to Appeal of Woodruff, 4 B. T. A. 842 
(1926), (Roberts, p. 599), runs: “1. Held, that the transaction involved herein 
[naming the parties] constituted a joint venture. 2. The amount of gain realized 
by [the participants], determined.” Even with Mr. Roberts’ reference back to 
Appeal of Bradley, 1 B. T. A. 111 (1924), (Roberts, p. 81), an uninformed reader 
is not sufficiently warned of what was going on behind the scenes. No doubt it is 
too much to expect the author to check all the headnotes, but perhaps in a later 
printing of the manual some dropped stitches of this kind can be picked up. 
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ties relied on by the Board in the immediate decisions, and cross references 
to connected or allied cases. The second volume closes with elaborate citator 
tables covering separately the various United States courts, an alphabetical 
table of cases, and a topical index to leading cases which forms a useful com- 
pact digest. By this description it is apparent that a lawyer or accountant 
desiring to work from a tax problem to the decisions, or from one decision to 
others, will find here the means for running backward and forward along the 
Board’s reports and laterally into the decisions of federal courts. To the 
publisher’s glory, this can be done throughout on large pages and in type of 
liberal size; there is none of the cramped fine print usually associated with 
citator tabulations. . 

All in all, the manual must have demanded heavy expense and a vast 
amount of labor. So much of the work was routine that the whole might 
easily have slipped into a commonplace rut. This peril has been avoided to 
a marked degree. Perusal of the introduction should convince any reader 
that Mr. Roberts entertains, and has been following out, a philosophic pur- 
pose. Many evidences of special care and attention will be observed. Even 
in the citator lists one finds corrective comment,® brief characterizations of 
decisions,® and the like. The profession is fortunate that a man of Mr. 
Roberts’ mental capacity has patiently carried through this difficult task, and 
it is to be hoped that the reception accorded his manual will be sufficiently 
warm to encourage him to keep the book up to date.’ 


J. M. Macurre. 


Harvard Law School. 





THE ENCYCLOPAEDIA OF THE SOCIAL SCIENCES. Editor-in-chief, Edwin R. A. 
Seligman; Associate Editor, Alvin Johnson. Volume II. New York: 
The Macmillan Co. 1930. Pp. xxvi, 696. $7.50. 


The scope of this work and its relevance for lawyers were indicated in a 
recent issue of this Review. The first volume was so largely devoted to 
introductory essays dealing with the history and orientations of the social 
sciences, that only with Volume II does the Encyclopaedia hit its true stride 
as a sociological thesaurus. One may now say with confidence that the heavy 
hand which usually smothers esprit in a work of reference is here benignly 
absent. On the whole, the various articles are written to be read and not 
for burial. Of course, there are differences in depth of understanding and 
power of execution inevitable among so large a company of contributors. 
Many of the writers draw upon knowledge from a deep well; some are merely 
purveyors of specially acquired learning. But the general level is high. 

This is not a legal encyclopaedia, and it would be disloyal to its conception 
to insist on professional, bread-and-butter advantages for the lawyer. But 
the lawyer’s claims upon the social sciences — and therefore the claims of an 
Encyclopaedia of the Social Sciences upon the legal profession —are con- 
cretely revealed by the topics to which lawyers may turn not merely as men 





5 P. 3404, mis-citation detected. 

6 E.g., pp. 3401-82, passim. 

7 In this respect it is of interest to notice that the pagination of Volume II is 
broken and thus indicates an intention to insert additional material in the future. 


1 Book Review (1930) 43 Harv. L. Rev. 1168. 
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of cultivation, but for direct illumination on technical legal problems. Bar- 
ring biographies (and there are some notable ones; for example, Ames, Austin, 
Bentham), there is a list of legal topics in which much new matter will be 
found, and even more old knowledge placed in new perspective: amendments, 
American Law Institute, amnesty, angary, annexation, appeals, appoint- 
ments, apportionment, appreciation, arbitration (commercial, industrial, 
and international), armed merchantmen, armed neutrality, arms (right 
to bear), arrest, Articles of Confederation, assembly, assessment of 
taxes, assize, association, automobile insurance, autonomy, aviation law, 
bail, bailment, balance of power, bank deposits (guaranty of), banking, bank- 
ruptcy, bargaining power, belligerency, bills of exchange, bills of credit, bills 
of right, blacklist, blasphemy, blockade, blue laws, blue-sky laws, boards (ad- 
ministrative and advisory), bonding, boundaries, boycott, branch banking, 
brigandage. 

Some of these articles are notable, particularly Professor E. M. Morgan’s 
crisp and wide survey of appeals, and Professor W. O. Douglas’ true blend- 
ing of the business facts regarding bankruptcy and the law’s response to them. 

And if, while in search for some technical information the reader perchance 
should stray into alien pastures of mere culture, and read, for example, 
Franz Boas on anthropology or Lewis Mumford on architecture, perhaps the 
law will be even more fructified than by the excellence of the technically 
legal articles. Recently a very distinguished judge was heard to say that the 
longer he is engaged in the judging function the more important does he deem 
the influence of cultivation outside the strict confines of the law. The meas- 
ure of the law’s efficacy ultimately rests on its fulfillment of a gracious and 
imaginative view of life. 

FELIX FRANKFURTER. 

Harvard Law School. 





THe DEVELOPMENT OF AMERICAN Po.iticaL THOoucHT. By William Seal 
Carpenter. Princeton: Princeton University Press. 1930. Pp. vi, 191. 
$2.00. 


Professor Carpenter has somehow managed to compress an astonishing 
amount of information about the history of American political thought into 
less than two hundred pages. The book contains detailed treatments of 
no one theorist, but it touches, at least briefly, almost every phase of the 
subject. The first chapter, “ Contract and Controversy,” opens with the 
statement that “ Political thought during the formative period of American 
institutions was dominated by the philosophy of the social contract.” The 
author interprets the term broadly and devotes this chapter to an elaboration 
of this thesis, the period under discussion being that between the Mayflower 
Compact and the first constitutions. In the second chapter much the same 
period is dealt with, this time from the point of view of “ The Balance of 
Power.” Unlike nearly all writers who have dealt with the Federal Conven- 
tion since Beard’s Economic Interpretation of the Constitution! appeared, 
Professor Carpenter emphasizes the liberal element in the Convention rather 
than the reactionary. Chapter three, “The Foundations of Democracy,” 
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contains an excellent discussion of the ideas of the liberals and of the extent 
to which they were able to secure the adoption of a document which would 
make possible the development of democracy. Chapter four, “ American 
Individualism,” summarizes various phases of the later eighteenth and 
earlier nineteenth century theories of the scope of governmental powers 
and functions. For the most part it deals with the Jeffersonians, with 
some of the economists, and with the controversy over slavery. In chap- 
ter five, “ The Principle of Majority Rule,” debates in the state constitu- 
tional conventions between 1820 and 1860, and the philosophy of Calhoun, 
are the basis of the discussion. The final chapter, “ Some Recent Tenden- 
cies,” is confined almost exclusively to a discussion of theories of sov- 
ereignty. 

Given its length, the book could hardly have been more inclusive. Indeed, 
it may be that the author has been over-zealous in a desire to make his 
study comprehensive. Nor is it fair to criticize Professor Carpenter for not 
discovering any significant theory to discuss since the Civil War. Never- 
theless, the reviewer is of the opinion that there have been other subjects of 
discussion at least as important as the problem of sovereignty, among them 
the problem of the expansion of government activities (the theory of indi- 
vidualism did not die with the Civil War, and there have not been lacking 
defenders of various brands of socialism), and the problem of the continued 
justification of the democratic state. 

The author’s use of his materials is admirable. For the most part he con- 
fines himself to secondary writings and the better known sources, but it is 
clear that he is really familiar with a wide range of source materials, some of 
which have not previously been used in books of this kind. He has made 
better use of secondary works than have other writers on this subject, and 
the footnote references contain very useful guides to many articles and books 
which do not deal primarily with political theory but which are of value 
to the student of this subject. 

Probably the chief contribution of the book is that it makes a beginning 
toward the interpretation of American political thought along other than a 
merely chronological pattern. It does not go very far with this, for it is 
itself primarily a study of the history of certain political ideas, but there is, 
especially in the third chapter, less of the period-by-period method of treat- 
ment heretofore followed in surveys of American political thought. There 
is also a praiseworthy willingness to express opinions about the ideas and 
writers under consideration. 

There are a number of statements which, as they stand, are either mis- 
leading or clearly incorrect. In discussing the legal development of early 
New England the author says: “ The code prepared by Cotton was not ac- 
cepted but was subjected to further changes by Nathaniel Ward.”? The 
code, originally drafted by Ward and subsequently altered and adopted by 
the General Court, was not based upon that of Cotton, nor is it in any very 
important way similar to it. It should be pointed out that Alexander Hamil- 
ton’s glowing hymn to “ the sacred rights of mankind” here quoted * was 
written at the age of 18, and that Hamilton’s conception of popular rights 
soon underwent a fundamental change. ‘The author has been misled by 
the ambiguities of John Wise’s reasoning into saying that there is, in the 





2 P. 16. 3 P. 15. 
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Vindication, no “ presumption in favor of any particular form of govern- 
ment.” * Wise had a very decided preference for the kind of democracy 
then existing in the Congregational churches. Cartwright was not the only 
Englishman in 1774 to espouse the dominion status theory,° although it is 
true enough that even the liberal Whigs were not willing to go so far. But 
Price, Priestley, and Sharp are not to be neglected altogether. Pennsyl- 
vania was not the only state in whose original constitution a unicameral legis- 
lature was found; ® Georgia and Vermont made the same experiment. Only 
one of John Taylor’s books was written as a criticism of John Adams’ De- 
fence." There is at least reason to doubt the accuracy of the statement that 
there was no fundamental difference of principle between the opponents and 
the defenders of slavery.* No evidence is submitted in support of the con- 
tention that Thomas Cooper’s “indictment of the doctrine of natural 
rights profoundly influenced the political thought of his time.” ® The book 
in which this was contained was published in 1826; between 1830 and 1860 
the controversy over slavery called forth more use of the concept of natural 
rights than had ever been found before that time in this country. It is 
stated that Francis Lieber’s books have “ left a deep impress upon political 
thought in the United States,” but no proof is given to justify the assertion.?° 
Certainly Lieber’s writings had no influence worth mentioning upon contro- 
versial theory; indeed, his writings rarely ever refer to the issues of his own 
time, and, with the exception of a few academic treatises, the general trends 
of political thought since his time do not seem to have been altered in any 
significant way by his labored productions. 

It is probably unnecessary to say that these mistakes, if they be mistakes, 
are not of very great importance. The book unquestionably makes a real 
advance in the scholarly study of American political thought, and is well 
worth careful reading by anyone interested in that subject. 


B. F. Wricurt, Jr. 
Harvard University. 





THE ENGLISH CONSTITUTION. By Sir Maurice Amos. The English Heritage 
Series. Edited by Viscount Lee of Fareham and J. C. Squire. New 
York: Longmans, Green & Co. 1930. Pp. xi, 194. $1.40. 


Setting itself no more ambitious purpose than a condensed and untechnical 
description of that part of the heritage of England which consists in the con- 
stitution of her government, this little book achieves unusual distinction within 
and beyond its avowed range. In style it dexterously preserves simplicity 
without sacrifice of scholarliness, and in substance is steadily pitched at a 
level which prevents it from seeming ever to talk down to anybody. Any 
reviewer may be pardoned for enthusiasm in discovering a volume which 
proves that the term handbook need not be synonymous with primer. 

Looking forward, there are plenty of problems in English government which 
would exhaust treatises, but the author here is frankly concerned only with 





“Tr, 2. 8 P, 125. 
5 Pp, 32. oP. 142. 
6 P. 68. 10 Pp, 162. 
7 Pp. 110-11. 
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looking backward. Neither critical nor uncritical, his business is to explain. 
Thus the book is a sympathetic interpretation of the idea of the English Con- 
stitution — an understanding of which is at least the first step to wisdom in 
a subject of which, in the author’s phrase, the psychology is always easier to 
appreciate than the logic. Little attempt of course is made at fresh con- 
tribution of materials, but the exposition, nevertheless, has an infusion of 
wisdom and illumination which makes it valuable on its own account. The 
chapter on the King makes out this functionary as something more reasonable 
and significant than a national symbol; and emphasis is laid on the personal 
share borne by Queen Victoria in political affairs, drawing from information 
made available by the most recent publication of her letters. The independ- 
ent chapter on the Crown is a skillful condensation of the intricate subject of 
the source of ministerial powers. 

The book opens with a discussion of the elusive question of what the Con- 
stitution is, or indeed whether there is one. If only for its inexhaustible con- 
trasts, the English system, for the American lawyer, is perennially worth 
reading about —a system where constitutional law is frankly a branch of the 
common law, and where the very conception of fundamental law requires to 
be filled out by the invention of a sort of “ constitutional sense,” no more to 
be violated than the due process clause, and even more difficult to put your 
finger on. 

Henry M. Hart, Jr. 

Cambridge, Massachusetts. 
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BIBLIOGRAPHIE DER RECHTSVERGLEICHENDEN LITERATUR. By Erich-Hans 
Kaden. Berlin: Verlag von Franz Vahlen. 1930. Pp. xvi, 295. 12 RM. 


This is the most comprehensive bibliography in the field of comparative 
law in recent years, and covers with apparent thoroughness the existing mate- 
rial in all languages. Preceding the body of the book is a list of periodicals 
and an index of legal institutes. The bibliography itself is arranged accord- 
ing to subject matter, and, as to the individual items, follows more or less 
closely the arrangement of the German codes. This may cause slight incon- 
venience to American readers, but can detract little from the high value of 
the work. 


CommercIAL Law. By Charles Newton Hulvey. New York: The Macmil- 
lan Co. 1930. Pp. xxiii, 643. $3.50. 


The author makes no pretense of attempting to enlighten lawyers or law 
students by this book. Its beneficiaries are to be business administrators and 
bank executives — who may likely profit more from contact with the general 
information it contains than they will be endangered by the overstatements 
and understatements of the law. A considerable amount of space devoted 
to reprinting cases, in casebook fashion, will doubtless be wasted on these 
readers. 
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Tue CONSTITUTION AND WHat It Means Topay. By Edward S. Corwin. 
Fourth edition. Princeton: Princeton University Press. 1930. Pp. xx, 
160. $2.00. 


For the student setting forth to explore the tangled mazes of American 
constitutional law problems, Professor Corwin’s small guidebook is a valuable 
manual. Essentially, it comprises the Federal Constitution, interspersed by 
a brief running commentary on the successive provisions of that document, 
and illuminated by annotations pointing to a considerable quantity of ele- 
mentary source material. The present edition embodies a number of changes 
from the previous one of 1924 in order to incorporate the effects of the 
recent activity of the Supreme Court. 


CRIMINAL STATISTICS, ENGLAND AND WALES, 1928. London: His Majesty’s 
Stationery Office. 1930. Pp. Ixix, 197. 4/o. 


No American compilation of criminal statistics approaches this annual 
official publication in comprehensiveness and intelligibility. The compara- 
tive tables cover all the courts of England and Wales, police returns, coroners’ 
investigations, and other statistics relating to crime. Ease in understanding 
the statistics is greatly enhanced by carefully edited notes which precede 
each set of tables, while a fifty-page introduction, entitled “ The Offender 
and the Community, Before the War and Since,” makes a discriminating 
analysis of the causes lying behind a rise of nearly 25 per cent in the apparent 
volume of crime since the World War. 


CrrmInoLtocy. By Fred E. Haynes. New York: McGraw-Hill Book Co. 
1930. Pp. x, 417. $3.50. 

Professor Haynes’ book is written in a manner unusual for textbooks. In- 
stead of a critical consideration of each topic, there is given, often without 
comment, a description of a few developments and investigations. While 
this method of presentation has undoubted merits for classroom use, it seri- 
ously detracts from the value of the book for independent reading. The 
popular style of the work, and the many “ human interest ” cases with which 
the matter is interspersed, make for readability; on the other hand, the 
regularity with which questions are answered by giving the opinion of a 
writer of some elementary work on criminology is disconcerting. 


LAW AND PRACTICE OF MARINE INSURANCE RELATING TO COLLISION DAM- 
AGES AND OTHER LIABILITIES TO THIRD Parties. By Howard B. Hurd. 
London: Effingham Wilson. 1930. Pp. xvi, 167. 10/6. 


This is a publication of a course of lectures delivered by the author in Glas- 
gow last winter. The emphasis of the work is upon features arising in the 
practice of marine liability insurance, and no attempt is made to deal with 
the subject analytically. The author’s treatment, however, of the adjust- 
ment of claims under the collision clause of the standard policy issued by the 
Institute of London Underwriters is a clear and concise exposition of a dif- 
ficult problem. Mr. Hurd further makes a vety effettive plea for the ratifica- 
tion of the important maritime conventions dealing with limitation of ship- 
owners’ liability, maritime mortgages and liens, and immunity of state-owned 
ships. Drafts of these conventions are found in Chapter XI. 
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Les ETRANGERS ET LA ProprigeTE COMMERCIALE. By Charles E. Ronsseray. 
Paris: Librairie de Jurisprudence Ancienne & Moderne. 1930. Pp. 320. 


Despite the seemingly all-inclusive title, this volume concerns itself solely 
with the French law of landlord and tenant as it applies to foreigners leasing 
commercial premises. Within this field it makes an adequate survey of the 
present state of the law. The French statute of 1926 relating to commercial 
leases made no express provision guarding the rights of foreign tenants, and 
the author describes as almost a novelty the method by which the courts 
have afforded protection by recognizing the acquisition of rights after a cer- 
tain period of occupation. There is in reality ample precedent for the insti- 
tution in Germanic law; nor has it ever ceased to be influential on the 
Continent. 


THE LocaL GovERNMENT AcT, 1929. By A. M. Trustram Eve and F. A. 
Martineau. London: Charles Knight & Co., Ltd. 1930. Pp. xlvi, 
1311. £2/2/o. 


THE Poor Law Cope. By W. Ivor Jennings. London: Charles Knight & 
Co., Ltd. 1930. Pp. Ixxxviii, 302. 10/6. 


The past two sessions of Parliament have witnessed the enactment of 
English social legislation of far-reaching importance. The Local Govern- 
ment Act of 1929 transferred the administration of poor relief from the an- 
cient Boards of Guardians to the County and Borough Councils, and in ad- 
dition the Act included a large number of miscellaneous provisions touching 
on vital statistics, town government, local taxation, and other matters. The 
poor relief transfer necessitated extensive revision of the Poor Law Act of 
1927, which had consolidated most of the earlier statutory material. As a 
consequence, the Poor Law Act, 1930, was passed, which comprises an 
almost complete codification of the English law governing the regulation of 
social relief. In the large volume by Mr. Eve ahd Mr. Martineau the. Local 
Government Act, 1929, is carefully annotated, while the bulk of the volume 
is built up of a collection of statutes, official orders, and departmental memo- 
randa relevant to the principal act. The book by Mr. Jennings contains the 
1930 Poor Law Act with numerous annotations, and two orders of the Minis- 
try of Health which followed the Act and consolidated a great mass of previ- 
ously existing departmental regulations. In these two volumes together 
valuable light is thrown upon the recent comprehensive reforms in the Eng- 
lish poor law administration. 


Macna Carta, A PAGEANT Drama. By Thomas Wood Stevens. With Notes,. 
Appendices, and a Foreword by Roscoe Pound. Chicago: The American 
Bar Association. 1930. Pp. 78. $1.50. 


Here is presented, in attractive format, the text of the pageant produced 
before the American Bar Association at its 1928 meeting. In sharp contrast 
to the usual “ historical ” spectacle, this one is well done, distinctly readable, 
and throughout gives evidence of painstaking research. There is a foreword 
by Dean Pound, in his happiest vein, on the significance of Magna Carta to 
the present-day lawyer—not new, perhaps, to those acquainted with his 
Spirit of the Common Law and his Interpretations of Legal History, but in- 
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tensely stimulating none the less. A translation of the Charter and notes on 
its literature are collected in an appendix. One omission, however, is rather 
strange. Nowhere in the volume is there any mention of the fact that the 
Great Charter of 1215 was only in force about six weeks. The provision for 
the commission of twenty-five barons must necessarily have been, as it in 
fact was, a temporary expedient. The reference in the bibliography (p. 78) 
to McKechnie, Magna Carta should be to the second edition (1914). 


May It PLease THE Court. By James M. Beck. Atlanta: The Harrison 
Co. 1930. Pp. xx, 511. $5.00. 


This volume contains a collection of the most notable of the public ad- 
dresses of Mr. Beck. It discloses a brilliance of oratory and vigor of im- 
agination such as is seldom attributed to gentlemen of the “ modern school ” 
of public affairs. The breadth of treatment and extensive range of the au- 
thor’s subject matter are probably best pictured by a glance at the first 
fifteen items of the index. These are: Absalom; Abraham, Heights of; 
Academy, Philadelphia; Achilles; Adams, Charles Francis; Adams, John; 
Addystone Pipe Company Case; Advocacy, Art of; Aeschylus; Aliens, Ap- 
portionment Exclusion; Almanac, Poor Richard; Alps; Ambulance Chaser; 
Antigone; Antoinette, Marie. 


THE PRACTICE AND PROCEDURE OF INTERNATIONAL CONFERENCES. By 
Frederick Sherwood Dunn. Baltimore: Johns Hopkins Press. 1929. 
Pp. xiv, 229. $2.50. 


This is an admirable summary of a timely subject. Perhaps the author 
devotes too much space to nineteenth-century practice, and too little space 
to twentieth-century developments, particularly the League of Nations Con- 
ferences. But he has done a workmanlike job, and as an introductory man- 
ual the volume ought to be in every library of international law. 


PROBLEMS OF PEACE AND War. Transactions of the Grotius Society, 1929. 
London: Sweet & Maxwell, Ltd. 1930. Pp. xxiii, 171. 10/0. 


This series seems to serve very little purpose, and the present number is 
hardly worthy of its pretensions. It is saved only by an excellent paper on 
“ Recognition ” by Sir John Fischer Williams. 


THE Pusiic Controt oF Business. By Dexter Merriam Keezer and Stacy 
May. New York: Harper & Brothers. 1930. Pp. xi, 267. $3.00. 


Two economists here pass in review the federal statutory material and the 
judicial pronouncements dealing with their problem. The failings normally 
expected in a layman’s attempt to wield the tools of the legal profession have 
been avoided to an exceptional degree — possibly because the subject matter 
here falls as much within the economic theorist’s realm as in the lawyer’s. 
The study is divided into a treatment of anti-trust law enforcement, of the 
regulation of industries “clothed with a public interest,” and of active par- 
ticipation of the government in business. The student of constitutional law 
will find in the book only a refreshing analysis of well known statutes and 
leading cases, but a less learned reader may benefit from the ordered arrange- 
ment of the material and the critical attack on the underlying question. 





BOOKS RECEIVED 155 


SrxtH ANNUAL REPORT OF THE PERMANENT CourRT OF INTERNATIONAL JUS- 
Tice. Leyden: A. W. Sijthoff’s Publishing Co. 1930. Pp. 580. Dutch 
Fl. 8.50. 


This volume, continuing the series begun in 1925, contains the information 
necessary to an understanding of the current work of the World Court. 
There seems to be some danger of these volumes growing too bulky in the 
attainment of completeness; but, as running reports, they set an example 
which certain national courts might follow with advantage. 


Wuat Ricuts Are Lert. By Henry Alan Johnston. New York: The 
Macmillan Company. 1930. Pp. x,177. $2.00. 


Under a title that leads one to dread a new effort to turn personal prefer- 
ences into constitutional theories, Mr. Johnston has given a plain, unvarnished, 
and reliable recital of statutory provisions and judicial rulings of interest to 
the makers, vendors, and consumers of intoxicating liquor. He informs his 
wide audience not only what they may and may not do but what may and 
may not be done to them by enforcement officers. Non-commercial pro- 
ducers may learn of a distinction between the legal and the permissible, 
owing to the immunity of private dwellings from some intrusions. The only 
criticism to pass upon the essay is that it fails to speculate much about what 
changes Congress might make to secure tighter enforcement or looser 
prohibition. 
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